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STENCGPEPHER'S MINUTES 
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Columbia Broadcasting System 
Vs. 69 Civ. 5740 


American Society of Composers, 
Authors and Publishers, et al. 


New York, New York. 
December 11, 1973 - 
10:00 A.M. 


(Trial resumed.) 

COURT: Ar. Topkis? 

MR. TopEkIS: If your Honor please, with the 
exception of the conclusion of Mr. Nathan's testimony, we 
nave no other live witnesses whom we wish to call. 

THE COURT: Is the implication that you 
some dead cnes? 

MR. TOPKIS: Depends how you feel about 
tions. Congealeð, possibly. 

1E COURT: I take it that sir. Rubin is 
called. 

MR. TOPKIS: Rubin is not being called. We 
do have a number of depositions to offer. We have documer ts 
as co which our friends have some objections. I would 
imagine we can handle chat at another time because I 


understand Mise Kearse has a couple of live witnesses wait- 
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i think live witnesses always have 
pr2ference. 
MR. TOPKIS: Subject to that, your Honor, ASCAP 


at this poinz ests. 


“if; COURT: Before the dav is cut we will arrange 


at what time w: will - o the documents. 
tics Kears<? 
Li KEARSE: Mr. Edward Cramer, please. 
‘PAM 3 R, called as a witness on behalf 
bee. first duly swor, was examined 
{Ë Louis 
DIRECT EXAMINA O 
BY MISS KEARSE 
Q Mx. Cramer,b7 whom are you employed? 
A Bie dci st Music, Incorporatec. BMI. 
What is your position? 
I am president and chief executive officer. 
Are you also a director of BMI? 
Yes, I am. 
How long hav2 you held that position? 
A Since March 31, 1968. 


Q Would you please outline for us your educational 


and profession exzerie ice? 


— 
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A I craduated from Cclumbia College, from Cornell 
Law School #7 then I was a teaching fellow at NYU School 


of Law, 1950-1951. 


XZ tac am adGvenced degree from New York universit 


School of Law in 1953, with specialization in copyright, 


> 


tridemark ang trade recistrations. 
sscciated in 1951 with the law firm 
then known os Forenmén, Coldmark, ol & Kaye. I remaired 
there untii abcut 1560, et which time I left to form my 
ner & Boffinger, and I 


1 T joined il in March, 


in which you were practising 


some familiar’ty with the business of 


A res “hile I was associated at the Rosenman 
firm I workce a numer of matters that BMI was then 
involved with. Ther Jere prive.te anitmust litigations, 

Covetament investigations, legislative hearings, 
i. pretty much involved with most 
things that iuv>olved that partic’ x client, although I 
May sot have worced on every natter -- I was fairly well 
iniornedc 
Ani chen, whea I left to form my own firm I 
SOUTHERN DISTRICT COURT REPORTERS 
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Was retaine; n- specinl vounsel to BMI. 
-5 ©pec.al counsel to them in the Government 
„ Ging, = did most of their legislative 
work and whs = the then president cf the company wanted 
2 to do. m i mst I did 
the Rosenman fi 
writers? 


ssented a number f publishers and 


tags with BMI bi I did, yes. 


ves ident of BY’, have you had 
ters and writers? 


puk lishers anc 
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Q Mx. Craner, will you tell us please how BMI is 
organized? 
A It is a stock corporation organized under the 
laws of the State of Jew York. 
There are currently about, roughly, about 500 


stockholders all of whom are or were broadcasting stations. 


They were the original holders of the stock that 


was issued in 1940-1941. 

i. COURT: I've noticed, of course, some of the-- 
aot some--the plaintiff here for example, CBS, was an 
original stockholder as = understand it and some ct the net- 
works and I gather that they gave back stock or whatever. 

“what I wanted to know is are you saying that 
except for those who have given up their stock, the stock-- 
holders are now still the original stockholders? 

TIL JITIZSS: Basically, that's correct, your 
ilonor. The networks divested thenselves of their stock in 
>r around 1958 and occasionally other stations will turn in 
their „hen the station is sold. 

le have not issued any new stock since 1940-41, s 
that the stations either are the forner—are the original 
s tocknolders or their successors in interest. 

Tà COURT: I assume the are sone restrictions 
on the transfer of the stock? 
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T. I JITIESS: There are. Basically, to broadcast 
licenses. 

Tu COURT: And the stock as I understand it does 
no: yield any economic benefit, is that correct? 

Tig JITWESS: one whatsoever. The company, in 
its original prospectus, it was noted that there was no anti- 
cipation of a dividend at any time and in the 33 or 34 years 
of operation it has never declared a dividend. 

Yuli COURT: Thank you. 

Q Mr. Cramer, who sits on the BMI Board of Director 

A There is about 15 members who are presently or 
were employees of various stockholder broadcasting stations 
plus two of us who are not--who are in effect management 
personnel. 

Q And that would be yourself and who else? 

A And Sidney Kaye, who is now Chairman of the Board 
and who is a member of the law firm of Rosenman, Colin, 


Rare, et cetera. 


2 Are there any music writers on the Board of BMI? 
A fo. 
BHI? 
A Jo. 
Q Does BMI have an executive committee? 
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A Yes it does. Five members of the Board of 


Directors are selected by the Board to serve as an execu- 


tive committee. 
Q Does BMI have a writers committee? 
A Ho. 
2 ilow about a publishers committee? 


A Jo. 
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Q Can you tell us how many compositions there are 
in the sf repertoire? 

A I could only give you a rougb estimate because 
it cons*antly changes. 

I would say roughly around a million compositions. 

2 Is there a list of performed compositions? 

A There was a list of performed compositions that 
was prepared, I don't know, maybe ten years ago but we don't 
have a currenc list of performed compositions, nv. 

Q Mr. Cramer, what categories of music users have B 
licenses? 


A W:11, we have broadcast licensees that includes 


radio id television stations. Wetworks. We have then the 


broad category that we call general licenses and they include 
hotels, nightclubs, ballrooms, background services such as 
Seeburg, Muzak, 3M and other dependent background suppliers. 
Roller skating rinks. Sports areras. 8 

TUE COURT: They are all within the general 
category? 

Tic WITJZSS: General licenses, yes. e try to 
divide them into the broadcast on one side and general 
licenses on the other. 


TIE COURT: And in effect the general license is 


everything that isn't a broadcast license? 
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TIE \JITIWESS: Yes, we used to call it a non- 


broadcast license but that was discriminatory and we changed 


it. 

2 What types of licenses does BMI offer to broad- 
casters? 

A We offer them a blanket license and per program 
license. 

Q Can you tell us whether broadcasters have chosen 


more of one kind of license than the other? 

A Yes. Overwheimingly the broadcasters have chosen 
a blanket license. We have about 7,000 broadcast licenses and 
maybe a half dozen--those are blanket licenses. Maybe half 


a dozen are per program licenses. 


Q men did BMI first grant a license to a televisiot 
network? 
A Sometime in the early fifties. I don't know the 


exact year. Around 1950, I think. But it may be '54. I am 

just a little hazy at the moment. 
2 To which television network did BMI grant licenseg? \ 
A To the then--all three of the networks that were 

then operating. NBC, ASC and CBS. 
Q Was the same type of license granted to each of 


these networks? 


A All the licenses were identical. 
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what kind of licenses were they? 

A Blanket licenses. 

Q ilas any television network had any iicense other 
than a blanket license since you first started granting 


licenses to television networks? 


n a» t3 MN ~ 
CEC ö LE w SS ET EL ⁊ĩ ͤ 
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7 A ilo. 

G 9 Dees lac television network and does ABC tele- 
9 vision network nave a license from BMI now? 

10 A Yes. 

ni Q Is that a blanket license? 

| A Yes. 

E 00 Dees C3S radio network have a BMI license? 

„ A It does. 

5 2 What kind of license is that? 


A It has a network per program license. 


TUE COURT: CBS Radio? 


ig i Tin WITNESS: That's correct. 
9 TUE COURT: Is that since they went to--it's 
x only CBS Jew York, * guess. It is all news-- 
2] MR. WRUSKA: The entire radio network now is all 
2 news. 
23 Tuk COURT: las the per program license been used 
j x 
“| by the CBS Radio Network only since it went to all news or 
A was it used before that too? 
i 
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Tun WITNESS: Before that, your llonor. 

T. COURT: Thank you. 

MISS KEARSC: Your Honor, I would like to have 
the clerk mark this document Bx 101. 

(BX 101 marked for identification.) 

Q Mr. Cramer, let me show you BX 101 and ask you 

if you can identify it? i 

MR. URUSKA: Your Honor, for the record I would 


like to object to questions regarding this document, the. 


introduction of this document. I don't think that the manne 


of licensing chosen by the radio network is relevant to the 
case. 

Obviously the radio network, particularly sinc: 
tne advent of national commercial television networks, is a 
far different thing in terns of its programming practices 
than the radio networks were in the 1940's. 

Tila COURT: It may not be offered but on the 
assumption it will be I will allow it bearing in mind you: 
renarks relating to the weight of the evidence. 

MISS KZARSE: I do so offer it. I am not sure 
Mr. Cramer has actually identified it. 

THE COURT: I don't know that he has identified 
it. Mr. Uxuska has. 

Mr. Cramer, do you care to affirm or deny Mr. 
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Hruska's identification? 

Til WITaASS: This is the agreement that was-- 
this is the agreement between BMI and it--and C3S for the 
radio network. 

Q When was that entered into? 

A March 11, 1959. 

Ti: COURT: The licensing? 

Tuk WITWESS: Yes. 

Ti COURT: March 11, 397 

TUL WITAZSS: Yes, sir. 

THE COURT: Nr. Topkis, do you have any objection 
to its introduction? 

MR. TOPKIS: Miss Kearse and I have a non- 
aggresion pact. 

THE COURT: Received in evidence. 

{Defendant's Exhibit BX 101 is received in evi- 
dence. | 

Q Mr. Cramer, how are royalty rates arrived at for 
the licenses which BMI grants? 

A They are arrived at through negotiating, usually 
with industry representatives where there are associations 
that represent the industry. 

For example, in the radio industry there is a 
special committee that is designated to negotiate contract 3 
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with performing rights organizacions. They negotiated two 
radio contracts as a matter of fact with representatives of 
the Industry Committee. 

I negotiated the television contract with repre- 
sentatives of the Television Industry, that is, the tele- 


vision station contracts with representatives of the tele- 


vision industry and the hotel contract, where there is a 


hocel trade association, was negotiated with representatives 
of that association. 

Where there is no association, we generally try 
to get together a number of important people in the industry 
to talk to them about the contract, so it is generally done 
on that kind of basis. 

Q now would you compare the television networks 
with, say, the radio stations in terms of amount of music 
usied? 

HR. HRUSKA: I object, your Honor. I don't belie 
a proper foundation has been laid for that question and it 
really is very difficult to conceive how Mr. Cramer could 
really answer it. 

THE COURT: Maybe he can but I think you really 
ought to ask him first whether he has given any thought to 
the question and I would like to know what the background of 
any opinion he might express would be. 

JOUTHERH DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N. f., N. V. 10007 TELECHONE, CORTLANDT 7-4580 


Cramer - direct 4255a 


2 Mr. Cramer, does BMI in any way survey the music 


used by .ts various licensees? 


A Yes. 
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How dees it do that? 

With the networks we get whet purport to be | 
complete iogs from the networks as to what is played so we 
can count thosa. On local stations, take radio stations, 
for example, we semple the stations and the stations that 
are part of the sample submit logs to Independent auditcrs, 
Ernst & Ernst, and after the patios is over tnose logs 
are sent o BMI “Sor identification 27d the music is ther 
identified and the sample is projected. 

I can go i to more cctsil but basically we 


sample Sys em for local broadcasts and we de a cersus 


reports that BMI received, do you feel that you have an 
understandire as to the various levels of music usage by 
CT. 38887 
L have examined those logs and statior 
frem time to sime for rany years. 

Q How would you compara television networks ard 

stations in tesm cf music ausage? 

A Well, a racio station, for example, uses a lot 
More music than 2 televizion network would use. Let me 
do a little arithmetic in my head. 


N radio stztion might use maybe 15 to 20 sorgs 


{ 
J3 of the saapling that BMI does and the ! 
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an hour but tho audience could be very small. A 100 wat: 
station ci we cu “nh: air 20 to 24 hours a day and play 
15 to 26 songs haun but it may have an audience of ma. / be 
5000. 

n station could use maybe, in some 
iastances, 2 4. nc migit use only 10 or 12 or 20 a day, bu 
you wultipiy Say « network of 200, 250 stations timos 


a very suhs g ia auċísnce so the individuel composit/-n 


sa Is gra2ts ons, the audience is much greater, 
IDV 2.071 31 i X. 
HE HRUSKA: ur Honor, I move to strike the: 


test. ny Goa sts 9922A Sac the kinds of estimates which 


— —̃ — 


Mr. Cramer wn woe grof ai C are entitled to so little 
weic’ ey aie rc: even relevant. To come up with a 
Statistic like so nany uses a day for a radio station, 


ores.wmeably an average radio station, a statistic or a te. e- 


vision stacion. the: is obviously a rather enormous ob 

of data analysis and I con't think that the foundation 

was laid zo incicate tha: Mr.Crarer has - such an analvsis 
Mi. COORT: I don t think I can regard what ilir. 

Cramer has jus staze as being, or even purporting to 

be & scientiti.c study of the situation, bet I do think that 


he has indicated competence to give me the broad outlines 
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of the picture, namely, that radio stations, and I think 
I could almost ‘21e judicial nətı. a of the fact, do use 
or the whole a great deal more music than the average TV 
network. 

That there are many smail radio stations and tha 
the networks have large audiences and those are the only 
fects it seems o me she is trying to e 

All right, Miss Kearse. 

Q Mc. Cramer, Donald Sipes testified in this trial 
that in 1969 there were negotiations between BMI and 
CES with respect to a license for CTN. 

Wilt you tel] us how those negotiations betwe2n 

BMI and CBS came about in 19697 

A At chat tine I had just concluded a new con- 
tract with the radio industry. I commenced discussions 
with representatives of the television industry toward 
a new contract. We had jctten an increase for radio. We 
were going to hopefully jet an increase for television ani 
we were then a..so considering what we were going to do in 
other areas because we felt that our use of music had 
increased, so we were anticipating approaching the ne wor es 


but the immediate cause ves, men I learned in April 1969 


that CBS had just entered into a new contract with ASCAP, 


it was at that point that i cook the initiative and called 
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Mr. Robert Evens, general counsel, I think that is his 
title, genera. ar 364 or CBS, and told him that in view 


of their new cqreament for the future and the settlement 


that: they had {aĝe for tie past with Asch, I wanted to 


negotiate a new contract vith him. both for the future and 


J 


to cee if we =o: .in't clezn up the past. 
FINT: 3 don't understand what you mean 
by "cleaning ur the fast. 


1 eil, your Honor, both ASCAP and 


BMI have contracts — had contracts with CBS which were in 


2 
FP d + sete eee i 
* 
2 
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my - udgment substancially identical except for the rate. 


THE COURL: this is prior to 1970, you mean? 


THE WITHSSS: Yes. They were substantially 


ider.tical excert for the rac In April 69 there 


was a settlement made betweenCBS and ASCAP relating to the 


past.. Many millions of dollars were paid. 


THE COURT: I hink you said that you had heard 


that. in ori cf '69 they entered into a new contract. 


Did yormean the settlement agreement or did you mean the 


preepective contract? 


THE WITNESS: It was hot! Two elements were 


involved in that. One wes a settlement of the past coupled 


with a contract for the balance of that year. 


THE COURT: And you wanted to accomplish the sare 
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TH’ WITNESS: Exactly true. So I called Bob 
Evans, genera). counsel, hom I knew and said, “Okay, now 
when do ~e art negotiating ours?" 
Anc. he said to me, “Well, you are going to have | 
a jood year but i an nct the guy to negotiate with. Cal. | 
Donald Sipes.’ | 
So I did. . 
Til: COURT: The rest is history? Is that wha‘: 
you mean? g 
Iss KEARSE": Yes, hopefully it is not all | 
finished . | 
2 Did you meet with Mr. Sipes? 
A Yas. I had many meetings with Mr. Sipes but -j 
yes, I did. | 
Q When was you: first meeting with him in 1969? ! 
A Barły May, 1169. | 
2 Did anybody alse attend for CBS? | 
Tas At tuas first: meeting I believe that Mr. 


Appel attended and I den know if anyone else was there 

at thet time. I can't remember because there were many 
mestings overt ze course ct time but I remember Mr. Appel 
being presen: least at the first meeting, yes. 


Tit COURT: For the record, you should indicat: 
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counsel to CPS. 


Q Dad anyone else attend any of those meetings for 


A Tr. the year 1969, one of the early meetings I 


hai with Jercre Shapiro, a member of the firm ot Hughes, 


Hubbard & Recc. 


THF COURT: Wes he there from time to time you 


THE WITNESS: No, just at one meeting. 
PHE COURT: ikay. 

A I bołiəve, though, that I atterded most of the 
other meetings ir at far, in the year 9 alone. Exce t. 
the: one meetine harre Ferry Shapiro was with me. 

ı say you met with Mr. Sipes a number cf 
tires. Can you teil us, please, in as nearly chronologicél 
order as you can in words cr in substance what you said 
to Mr. Sipes and whet Mr. Sipes said to you? 


A Am I Limiting myself then to the year (697 
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suszions, there wera two basic 
3 our claim for past payment and 

„CHE e License. 

for past payment, I made 


sid the contracts are the 


the raies arncifls cent. r you owed ASCAP and paid ASCAP 


E GQoilars for the pest, then i is a simple formula -~ one: 


EMI percentage over 


Giscuss that. 


discuss the 


sanse even though an 
before Judge Wan on 
e ny payment and for 
Urierstand, didn't make a payment 


7ers tagen -- I don't know 


D 


— — — —— — 


Sn 
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Je then discissed many times -- 
L COURT: ir. Hruska? 
HRUSKA: I had wanted to move to strike the 
testimony regen Ing the discussions between Mr.Cramer and 

xccrning the past. 
WEN COURT: ‘whe reasons why? 

Yes. 

„ will strike the testimony that 
relates to reer ans why CNS allegedly wouldn't discuss it. 
think Mr. Crane: zaini is competent to testify and it is 
der talnly bining on CBS that Mr. Sipes said he would not 
@iscuss the cvcsvion ef pasi I don't know if it is 1 
vant. 

I.. HRJSKA: thet is the point. 


GEL COURT: if it is not, it ic just background 
Obviously, I don’t believe it 1: 


to bring in Mr. Sipes. 

THE COIRP: I am not ruling that it is relevant 
Axe: you interested in the question of past payments? 

MISS KEARSE: I am interested in bringing out 


exactly wha: tcransvired at any of the meetings. 


re. Sant and I don't want. to gc to the trouble on rebuttal 
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THE COURT: I think it is always good to nave 
a feeling of what happened, but some may be relavant 
and «ome not and at the moment, I don't say 

MISS KEARSE: There was testimony by Mr. Sipes 
es to his view of what happened at the meetings and I voul 1 
like to have Mr. Cramer ~~ 

THe COURT: In the classic phrase, for whatev3r 
it is worth, I will accept the fact tnat Mr. Sipes said 
he wouldn't talk about past payments. 

Now, let's -- 

A We then discussed the question of a prospective 
license for the year 1969 and future years. 

We nad many ¢iscussions about that. I pointed 
out: to him the iacreased value of our repertoire and that 
we shoulc get a substantial Increase in payment. 

THE COURT? Fow long had it been since the last? 

THE WITNESS: 1954 was the last contract. Since 
that time, BMI had had a renarkable increase in the catalcg 
and I wanted to becompensated for that and to discuss 
various methods of compensation. 

I said, "If you want to use the percantage 
basis as you have done in the past, we will negotiate a 


few percentage agreements." 
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Instead of 1.09, it would be whatever new 
percentage we vould arrive at. 


"If you want to negotiate for a fixed dollar 


ycu.” 


Aad, thirdly, I offered on many occasions to submit 


amount, I will negotiate for a fixed dollar amount with 


the entire question of vie rate or back payment, either one 


or the other oc woth, tnt including a new rate, to an 
impartial azbitzaticn zr that is what we discussed in term 
of —— that was ; 
Q Ani 2°73 he. 3ipes respond to that? 
A He 4. A that DS would not arbitrate. In fact, 
I aven mentioned several axbitzraters to him. I 


remember distinctly tealkirge about the former commissioner 
cf the FCC, Rosel Hyde. He was well-known to Dr.STanton 
and to me and a men of great integrity and standing in 
the field. 


I believe I suggesced Doctor Emeritus Valter 


Derenberg, bui Mr. Sipes said as a matter of corporate 
policy, whatever that means, they wouldn't arbitrate. 

And whenever we started to talk the dollars, 
hesaid, "i'll have to go back and talk to my people and 
I'll let you know. 


Anci nething ever happened. 
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There were several meetings like that. 
That in very suwumary form is what took place 
in these early meetings, up until about October. 

Q You testified earlier with respect to your 
discussions wih Mr. Sipəs as to past amounts that BMI wa: 
claiming. 

actually state to you a reason 
for CBS's refus; 
HMR. HRUSKA: jection, your Honor. I believe 


case. This is the subject of 


Sistained zt this point. Not 
because it is ihe subje of another lawsuit, but I don't 


unijerstand its relevancy to the issues befor: me. 
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Q Mr. Cramer, was there any discussion of per pro- 
gram licenses at your meetings with Mr. Sipes in 1969? 

A No. 

Q Has BMI ever quoted a per program royalty rate 
for a television network? 

TIE COURT: This is per program? 
MISS KEARSE: Per program. 
TLE WITWESS: No. Nobody every asked for one. 

Q At your 1969 meetings with CBS, was there any 
discussion of a per use license? 

A Never. Quite the contrary. The subject was 
limited to blanket licenses and, indeed, we even discussed 
the blanket licenses because in the April 9, 1969 conference 
before Judge Ryan, where the new rate was agreed upon and 
entered on to the record. 

THE COURT: For ASCAP? 


THE WITNESS: For ASCAP. It was a blanket licens 


and representative spokesmen for CBS at that conference, at 


that hearing before Judge Ryan, described the great advantag 
of a license which provided -- 

MR. HRUSKA: Objection. 

THE COURT: I'll sustain an objection to this. I 
ig part of the record and if you want to put it before me, 
you can. But I don't think it should come from the witness. 
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MISS KEARSE: The transcript is on record in 
this court and the Court, of course, can take judicial 
notice of it. 

THE COURT: Right. 

MISS KEARSE: But I gather from Mr. Cramer that 
this was something that was discussed. 

THE COURT: Are you saying that it was dis- 
cussed with Mr. Sipes? 

TUE WITNESS: Yes, your lionor. We discussed-- 

THE COURT: Sorry. 

THE \'ITWESS: We discussed the blanket license 
with Mr. Sipes and we discussed what took place at the 
hearing before Judge Ryan. 

TH COURT: I didn't understand that. 

Tis WITWESS: I'm sorry I didn't make it clear. 

Yes, that was the subject matter of a great deal 
of discussion because obviously we were discussing--as I 
said before, it was very difficult to isolate the claim 
for future, any claim for past. Those were both discussed 
at the same time. 

In all these discussions during those months 
went back to this basic hearing before Judge Ryan, so that 
came up repeatedly. 


In any event, yes, we did discuss that and we 
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never discussed anything other than a blanket license. 
We discussed no per use, no per program; just the blanket 
license. 

Tiit COURT: lad you ever heard of a per use 
license before the initiation of this litigation? 


THE WITNESS: Not in connection with broadcasting 


never. 
THE COURT: I mean in connection with broadcast- 
ing. 
THE “TONESS: ever. ; 
Q Mr. Cramer, let me show you a document which has | 


been introduced in evidence as PX 200. 
200 has been introduced as a letter dated 
December 19, 1969, signed by Robert Wood, President of the 
C38 Television ‘Jetwork. 
THz COURT: To BMI? 
MISS KEARSE: Addressed to both ASCAP and BMI. 
THE COURT: Right. 
Q Prior to receiving that letter, Mr. Cramer, had ' 
BMI received any requests from CuS for a per use license? 
A No. 
Q Now, prior to receiving PX 200, what was the statis 
of BMI's negotiations for a new license with cri: 


A Sometime in October, I don't remember the exact 


SOUTHERN D‘STRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQU NE, N. T., N.Y. 10007 TELEPHONE: CORTLANDT 80 


jbe 4 Cramer - direct 4274 
date, we sent a notice of termination of the television 
license. Either party-- 

THE COURT: Effective when? January lst? 

Tus WITNESS: Yes, January lst. Either party 
had a right to terminate, I think, on 60 days notice and 
when negotiations proved fruitless, I sent a notice of 
termination to CBS effective as of the end of the year. 

Q I would like to ask that this document dated 
October 29, 1969, be marked BX 166 for identification. 
(8X 166 marked for identification.) 
Q Mr. Cramer, is BX 166 for identification the 
letter that you just referred to? 
A Yes, it is. 
THE COURT: It is the notice of termination? 
THE WITNESS: Yes, your llonor. 


MISS KEARSE: I offer it in evidence, your 


MR. HRUSKA: No objection. 


(BX 166 received in evidence.) 


Q Mr. Cramer, after sending BX 166 to CBS, was 


there another meeting in 1969 with respect to a license for 
CTN? 
Yes, there was. 
How did that come about? 
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A I believe that that was called on the initiative 


of Mr. Sipes. 

Q And who attended that meeting? 

A To the best of my recollection, I was there alone 
on behalf of BMI and I think that Mr. Sipes was accompanied 


by Mr. Uorlik, who was en associate of Mr. Sipes. 
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Q And will you tell us what you said and what Mr. 
Sipes or Mr. Horlik said at that meeting? 
A We just went over the same ground that I pre- 
viously testified to and Mr. Sipes said he would yet back, 
for about the tenth time he would talk to his people and 


he woulc get back to me. 


Q Did he get back to you? 


A No. 


Q What was your next contact with CBS on this stb- 


A When I received a letter dated--I received a 
letter which is dated December 19, but I believe that 
letter was not received by me until about two or three 
days later. 

THE COURT: Are you talking about PX 200? 
THE WITNESS: It was PX 200. 
Did BMI respond to PX 200? 

A Yes, we did. Immediately. 

Q Let me show you a document which is in evidence 
as PX 202. Is PX 202 BMI's response to PX 200? 

A Yes, it is. 

Q And that letter is dated what? 

December 23, 1969. 
Between December 23, 1969 and the end of the year 
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did BMI and CBS enter into a new license for CTY? 
A No. There was no new license agreement, 


THE COURT: There hag not bee: one since, has 


` there? 


THE WITNESS: The only agreement is the one we * 
which is-- 

THe COURT: The one that's subject to the prelim- 
inary injunction? 

THE WITNESS: Yes, your Honor. 

As a matter of fact--well, sorry. 

In fact in that document, which has been markec 
PX 202, the last sentence, I suggested a telephone call 
so we could meet to see if we couldn't resolve it in view 
of the shortness of time between the letter and the end of 
the year but I never heard from anybody. 

Q Mr. Cramer, in your dealings with writers and 
publishers over the years, have you been able to develop an 
understanding of what their attitudes are with respect to 
performance of their music on network television? 

A I think so. 

Q What is your understanding as to those-- 

MR. HRUSKA: Objection, your Honor. I don't 
think the prior answer to the prior question was a proper 
foundation for this question, which is as broad as the world. 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SOX’ RE, N. V., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


Cramer direct 4478 
MISS KEARSE: Mr. Cramer has testified, you 
uo or, that he has had dealings with many writers and pub- 
lishers since becoming associated with writers and-- 
THE COURT: If the question is intended to 
elicit, as I assume it is, that writers and publishers like 


to have their music played or broadcast, I would be prepared 


to--I don't know that Mr. Hruska contests that, do you? 


MISS KEARSE: Your Honor, we heard for about 
three days from Mr. Sipes who had never talked to a writer 
or publisher about his t’ les they wouldn't deal with him. 
It seems rather perverted not to hear from somebody who 
has had a lot contact-- 

MR. HRUSKA: On the contrary, your lionor, Mr. 
Sipes was talking about a matter of business judgment 
and economics and it is that judgment and-- 

THE COURT: Do you contest--what is it you offer 
to prove here, Miss Kearse? 

MISS KEARSE: That Mr. Cramer--that writers and 
publishers like to have their music performed on network 
television and it is valuable to them in ways other than 
simply earning performance rights and that if CBS were to 
attempt to deal directly with writers and publishers, they 
would deal with CBS. 

TUE COURT: Well, I certainly am prepared to hear 
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from r. Cramer as to the first batch of issues that you 
raised there. I am somewhat less clar in ny mind that he 
is cuopetent to testify as to what they do if direct deal- 
ieg was sought, but I am inclined +o believe that in this 
case I have to rely on the testimony of persons who are in 
responsible positions in the industry and certainly the 
president and chief executive officer of BMI, who has been 
in that position for five years and who has been a legal 
representative of the organization for a period of 15 to 20 
years is one of those people. 

I will leave it to CBS, I will allow them the 
opportunity to bring in any publishers, composers, writers 
they wish to bring in to rebut the testimony I have had so 
far. 


Somewhere I have to get a point of view on this 


and I think the people who have been put before me, includ- 


ing Mr. Cramer, are responsible sources. 

MR. LRUSKA: There is another objection that 
concerns the stipulation we had with BMI. Your Honor, I 
believe, is familiar with the substance of that stipulation. 

THE COURT: As to the bypass issue? 

MR. HRUSKA: Yes, your Honor. 

This testimony obviously is being elicited on 


that issue. It seems to me-- 
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TUE COURT: I can't remember whether the terms 
of the stipulation prevent BMI from putting any further 
testimony in. I would say to the extent it does not, they 
would be free to put in testimony but to the extent that the 
testimony they put in is inconsistent with testimony that's 


been put in before, I perhaps would have to rule it out. i 


would be surprised if it is inconsistent with-- 


MR. HRUSKA: I think the point is whether it is 
inconsistent or whether it is superfluous in the light of 
the stipulation or inconsistent with the stipulation. The 
stipulation says in substance, as I recall it, I don't have 
the words in front of me right now, my recollection--~ 

THE COURT: Maybe we should look at the words of 
the stipulation. 

MR. HRUSKA: The operative part of it is in para- 
graph 2. It says any judicial determination made un this 
action concerning, A, the practicability or impracticability 
of plaintiff or the suppliers of CTN programming obtaining 
directly from ASCAP members public perform ce ‘ights to 
music in the ASCAP repertoire for any sum or all of such 
program, or B, the extent to which those rates not practi- 
cably obtainable directly from ASCAP members are essential tc 
plaintiff in order to enable it to compete with other tele- 
vision networks shall also be deemed a determination with 
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respect to and shall also be binding on the parties 


represented by the undersigned--those are BMI and CBS--in 


respect of, and then it repeats the same A and B. 
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THE COURT: I frankly don't read that passace 
to prevent BMI from putting in evidence on the question. 

Tt apparentiy would bind the Court if the Court was willing 
to be bound, which it is, to a common determination on the 
cuestion vor BMI and ASCAP and the only question that might 
¿rise it seems to me is if the testimony which is elicited 
jis inconsistent with what I might find vis-a-vis ASCAP 

end if that i> the case ~- if that shovid be the case, I 
would have to decide how to handle it at the time. 

MR. HRUSKA: May I just state for the record, 

Heer, that. I dene that the effect of this stipula- 
—— under this stipulation if Mr. Cramer's testimony 

> to attitudes of BMI affiliates, publishers and writers 
uncer this stipulation it is irrelevant, superfluous 
think vo reclhuded. 

On the other hand, if his testimony were to jo 
to the attitudes of ASCAP writers and publishers, that 
night be zelevant: if Mr. Cramer was a sufficient expert 
regarding the attitudes of ASCAP writers and publishers 
to make the ta2stimony. 

TIE COURT: He may testify in general about the 
attitudes of composers and publishers in such a way that 


what he says i might consider to be appiicabl< to ASCAP 
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Mambers as we I as EMI members. 
es proce3d. 
Q Lob me withdraw my earlier question and ask you 
some prelimz ur questions, 
ane there BMI publishers which have subsidie:-ies 
Ox corporate -."filiates watch are members cf ASCAP? 
yes. 
n you quantify that for ~se? 
ieeaðdi-s publishers have affiliation with 
both ASCAP arc. BMI, I. is hard to think cf one that 
doesn't have publishing interests in both camps. 

Q tien yuu had contacts with or represented wr: ter 
and publishers when you wore practicing law, were these 
only BMI writcre and publishers? 

A I thir!. I represented more Asch interests than 


I did BMI interests at ihat time. 


Q New let me ask you about your understanding is 


to the attituces of writers and publishers. What is your 
understanding as to their attitudes towards performance cf 
their music on network television? 

THE COURT: Before you ask what the ~~- your 
understanding of their z ttitudes, what you believe their 


attitudes to bs, would you please tell me how you have 


formed an opinion as to their attitudes, on the basis 
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of what information or discussions? I am aware of the 
fact and I have alreecy indicated that I know that you 
spent a long time in the industry, but I would like to get 


down a little closer to the ground. 


TEE WITNESS: Well, I spent a considerable 


amount. of time with individual writers, having lunch 


with them, having dinner with them, talking to them, at 
parties with them, in industry discussions with them on 
panels. 


I know a gocdly number of them on a first name 


THE COURT: Pid you have many as clients when 
you were practising law? 

THE WITNESS: Yes, your Honor. Now I see very 
many writers frequently. I don't discuss individual dezls 
between BMI and writers. I try not to do that. That is 

zndled by another department. But very frequently I will 
discuss general matters with — particularly with writers 
and with publishers too. 

It is a very common occurrence when people in 
the same business get together, we talk about what is going 
on. Also I zan think of instances where a writer will 


drop me a note or call or leave a message that his work 


was performed on such and such a network or in such and 
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and such zu, to et me know about it. He is quite 


pleased that : happexed. Yes, I can think of those 
instances. 
. COURT: In general that is the kind of 
ves you an opinion is to what the attit 
‘ peblis? ars is. 


Ly. ERUS®:- Could we also find out, your Honor 


— e 
— 


rer rr 


by way of rau dlat ton, wiether Mr. Cramer has had any 


„ i any specific writers or publisher 


. 


melt music on network television“ 


“tes that Mr.Cramer just referre:l 


:2 there any such instances in your 

mind? 

E WIfNESS: Oh, yes. I can go back and thin 
o7 --I can think of one right now. Carlos Surinach, a 
very distinguished composer of contemporary music, one of 
our leading ccmposerxs. I remember Carlos calling me and 
sending me a ressage that his work vas going to be used 
on a CBS television program dealing with the Alamo and 
how pleased he was to have the opportunity to have his work 
exposed on thet particular show. And I probably even 
have the note around. 


i; can think of William Shumar talked to me orice, 
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William Shuman talked to me once or twice about works 
cf his that were done by the New York Philharmonic, I think 
cn CBS. In the pop field it happened many times where 
you meet a writer and he will say, I had a work that is 
coing to be done, it is on such and such a show three weeks 
from now, or t just taped it. Or I have just come from | 
a session. | 
T> go back and try to remember other specifics t- 
these two happen to be fresh in my mind so I recollect al 
tut there were a number, your Honor. | 
T I COURT: All right, let's get back to the 
general question. On the basis of that kind of experience 


cver a period of years, have ycu formed any opinion as 


al 
[i 
| 


to the attitude of writers and publishers towards the 


W aeaa 


use of their music on television? 


THE WITNESS: Yes. They want to get it per- 


formed. 


oe 
— ae ee 


Q Have you an understanding as to why they want 


to get it per ‘formed? 


A Yes. it goes beyond just getting a performing 


— — 


rights from 3:1 but they like the exposure of their musi>. 
Like all craa:ive people, they are convinced that their 


product is a yood one and à11 they need is to have it 
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exposed and then peovie will listen to it and it will 
become a great succe-s and whether they are right or wrong, 
that is what they all, 211 that I have spoken to, those 
ones that Thie had these discussions with and talks with, 
mat is their attitude. Just give me a chance to get it 


‘is. Popular Ny will be enhanced by that exposur 


and it is a vory commen experience. They all want to get 1 


exposed. 


2 Wiet do ther mean by enhancing the popularity? 


tn 
Kad 
* 
— 


wail, Lf ibs song had not previously been 


— a 


recorded by a Derartige, it is a chance for somebody 


tc listen te it ud perruos pick it up and get a recording 


ər make a receviins: of chat sonc. If the song is present 
recorded and 2°2llabie it would help in their judgment 
to stimulate tiie sales of the existing record, just like 


book authors go or talk orograms to stimulate the sales 


: i of their books. That is why they want to go on the shows. 
8 
That is just very natural for them. 
22 
* i Q Mx. Cramer, assume for the moment that CBS 


j canceled its ASCAP and BMI licenses and announced that it 


22 | 
i would oniy use music, the public performance rights to which 
yi i nad been licensed either by CTN or by CTN program producers 
ti ° 
22 ii 
t 


directly from writers anc. publishers. 
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TJ COURT: Can we also assume that NBC 
end ABC are still licensed. 
Q Let's assume that NBC and ABC are still operat- 


ing under ASCA? and Eu licenses. 


Ta thet situation would you expect that writers 


enc publishes: wovld be inclined or disinclined to grant 
ly to CIN for CTN program producers? 


y would de inclined to grant such licenses. 
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Q Pej what ie the basis for that? 
A ikey con’: have very many other places to 


CO. There arebniy three national networks and there 
ere a lot cf (Titers, t lot of product is being turned out 
end under thos: circumstances, I think tre writers, par- 
ticularly the writers, would be quite eager to deal with 
CBS. 

Cf course, as discussed earlier, the exposure 
certainly helcz em tr other areas as well. 

inet ein oart.cularlhy true if they happen to 


be a writcer-portesmer. wheca the exposure is of even greats 
E 


—— ) — — 


gicnificanuce cs “rer. 


— 
ca 


zes, I would im ane. 
0 Je. Citzner, you are aware, are you not, that CB3{is 
propose” alternative form of relief in this action is 
én injunction asuinst the licensing of television networks 


ky BMI and AS ger 


A ¥ 23. 
Q Hoy would ycu compare blankei licenses with 


cther tyres of licenses in terms of adv: ntage to the public 
A I Mink it is no question I.. my mind that in 

the terms of what is ultimately in the public interest, that 

the blanket license serves that kind of function. Broad- 


casters have 20 program not; in theory should program, 
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what is in the public interest, convenient and necessary, 
not necessarily what is the cheapest product to turn out. 


They have an obligation to program in the public 


interest and pp to this point, the blanket license anå 


the combination of blanket and per program license has 
worked very well because there is a lot mora music availab 
ever before. 

We have more writers, both ASCAP and BMI. The 
is more product coming cut, and the main source of 
economic stimulation for that comes from broadcasting and 
& reat deal of it from the networks. 

But what this does, the blanket license does, 
is to say the guy hat is putting on that . gran, you 
select whatever music ycu want, but select it on the basis 
of what you think the prblic wants to hear and that is a 
major factor in the selection of music, not the sole but 
a major factor, and I think that because of that, blanket 
licensing has a decided -- I won't say advantage -- but 
blanket license, really, in that sense, is in the public 
interest. 

MISS KEARSE: I have no further questions. 

TEE COURT: Mr. Topkis? 


MR. TOPKIS: I have no questions, your Honor. 
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"HE COURT: All right. 

FR. TOPKIS: May I just ask one? Just so 
that the record may be absolutely clear, and I think it 
probably 16 
CROSS-EXAMINATION 
BY MR. TOPLTS: 


Q x. Graner, when you were talking about attitude 


of writers ard publishers as you understood them, did you 


imtend to convey the icea that there was or was not any 
distinction i.. those attitudes, depending on whether the 
writer or putLlisincrs were affiliated with ASCAP or BMI? 

A No difference. In fact, when I meet with a 
publisher, us nz l he sas both ASCAP and BMI interest and 
we don't try to divide the conversation to what we are 
talking about. 

A WOPKIS: Thank you. 
42. HRUSKA: Your Honor, it is a little early 
for the morning break, but I think if we -- 
THE COURT: You want to take a couple of minu 
MR. ERUSKA: If we can take 16 minutes now, 
I think I can probably shorten the cross~examination. 
THE COURT: All right. 


{Recess.) 
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CROSS EXAMINATION 
BY MR. HRUSKA: 

Q In your discussions in 1969 with Mr. Sipes; do 
you recall stating in substance that our music was being 
widely used on the CBS Television Network and we were not 
being paid proportionately to the use of our music? 

A Yes. | 

Q And do you also recall, Mr. Cramer, taking the 
position that the same am unts of money should be paid to 
the two catalogues, ASCAP and BMI, without regard to whit 
is in them looking only to useage? 


A I don't think it was discussed in those terms at 


Q Well, that is certainly your position today, 
isn't it, Mr. Cramer, what I just said? 

A Would you repeat that question or have the 
reporter read it back to me. 

TUE COURT: Please read it back. 
(Question x d.) 

A My position is that we should be paid in 
accordance wiii the amount that we contribute to the network 
and if we contribute as much as ASCAP we should be paid as 
much as ASCAP is getting. 

Q And that amount should be measured by useage? 
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A Not completely but primarily, yes. Primarily but 
not wholly. 

Q I would like to refer, direct your attention, 
to the deposition you gave in BMI against NBC which was an 
action recently settled in this court-- 

THE COURT: Thank goodness. 

Q And at page 151 at line 17, the question vas 
asked I think by Mr. Hyde who was conducting the examina- 
tion: 

"Well, is it your position, then, that the same 
amounts of money should be paid to the two catalogues withou 
regard to what is in the.. looking only to useage. 

“Answer. Yes." 

Do you see that, Mr. Cramer? 

A Yes. 

Q And that was the testimony you gave? 

A That's correct. That's basically correct. 

Q Now, when you mentioned the useage factor te Mr. 
Sipes in your meetings in 1969, do you now recall that Mr. 
Sipes said to you in substance, if useage is the measure, 
then why don’t you give us a licens’ in which the payments 
are made in accordance with the use that we make of the BMI 
repertoire, in other words, a per use license? 

A As I testified earlier today, that was never dis- 
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cussed, never mentioned by “Mr. Sipes and so my letter which 
has been previously marked as an exhibit indicates that 
as well. 

Never. 


Q Whatever your letter indicates, it will be indi- 


cated by the letter. 


THE COURT: Have you seen Mr. Sipes’ testimony 


on this point? 

THE WITNESS: Yes, your Honor. 

{ME COURT: I take it you disagree with his 
version of the discussion? 

THE WITNESS: Absolutely. 


I would like to show you PX 247 for identifica- 


THE COURT: 2477 
MR. HRIIS KA: Yes, your Honor. 
Q Is this the current BMI form of writer affilia- 
tion agreement? 
I might indicate that it was supplied to us, 
your Honor, by counsel for BMI with that identification. 


MISS KEARSE: When was that supplied with that 


identification? 
MR. COLLINS: About a week ago. 


Mr. Cramer, do you have any question about it? 
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THE COURT: Or any comment? 

THE WITIESS: On the last page there is a date 
in small numbers, it says 7-72. I am sure that that was the 
agreement in effect at that time. The only reason I hesi- 
tate to say whether it is currently in use today-- 

TUE COURT: Do you have a question as to whether 
it was revised? 

THE WITNESS: I recollect seeing the forms 
printed on green but if there is any difference at the 
moment, to save you a lot of trouble, there is not a 
material difference but I can't hones*ly say whether it is the 
one today or not. 

If there are any revisions, they are not major 
revisions. 

MR. HRUSKA: £ would like to of fer this contract 
to complete the picture, your Honor. 

MISS KEARSE: I object on the grounds of rele- 
vance, your lionor. 


THE COURT: 1 think you made that objection 


earlier and I have overruled it. Is this the BMI form of 
contract with the writer? 
MR. URUSKA: Yes, your Honor. 
THE COURT: keceived. I don't know if Mr. 
Topkis-- 
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MR. TOPKIS: I have no objection. 
THE COURT: It is received in evidence. 
(Exhibit PX 247 is received in evidence.) 
Q Could you look at paragraph 4A of that agreement. 


Maybe we should hand one up, your Honor, since it is in 


evidence and it would be easier to follow this although I 


have very few questions on it. 
THE COURT: Thank you. 
Do you see that, Mr. Cramer? 
Yes. 


Could you tell me what the except“ clause refers 


THE COURT: Except to the extent-- 

MR. HRUSKA: Yes, your Honor. 

THE WITNESS: Any works that they had previously 
conveyed somewhere else. 

Q Like in the ASCAP repertoire? 
A Well, whether Asch or any other way, they just 
list an exception, that's all. 

MISS KEARSE: Your Honor, I object to these ques- 
tions. They are beyond the scope of direct. It seems to 
me they are calling for legal conclusions and they are 
dealing with a paragraph of this agreement which is not 
relevant because of the stipulation between BMI and CBS, 
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which Mr. Hruska adverted to earlier this morning. 


THE COURT: That gives me a lot of things to 


As far as its calling for a legal conclusion, 
I think Mr. Cramer is competent to give one. 

As far as its relating to the stipulation 
material, since I ruled that BMI had a right to gv beyond 
the stipulation, I certainly think Mr. Hruska has a right 
to cross examine in relation to it. 

Now, that leaves the question of whether it is 
in general outside the scope of the direct and what it 
is relevant to, I would iike some kind of offer. 

MR. HRUSKA: I think it is useful and important 
in this case to understand the relations between the-- 


between BMI and its writer members. 
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TEE COURT: So do I, but what significance is it 
vltimately coing to have trat: BMI does have an exception 


fox licenses granted by its affiliates befor 


I hiak it is probably a peripher- 


is the one area of this 


Yeu just weren't sure what it meant 
Exactly. 


to me harmless} 


ox have you ever had 
2MI agreement with writets 


zubstance of Paragraph 


COURT: Are you asking whether in effect 


i 
j 
| 
nistery 3MI has always had a clause similar 
Me. HRUSKA at least throughout its histo: 


is Lam. Liar with it and 


BMI. 


ef REFORTERS 


EOD STATES COUR HCUSE 
Te 
7 
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A T ant know of any prior contract with a 


cause vhich wc surstantially different. There may have 


buen some minor charges kuf I am not aware of any major 
changes ¿s Sie cesult of policy chances. 
Sh ve mey have been some minor changes, but 
kaowiecge. 
like zo show you two forms, BMI forms, 
°¥47°.% for identification and PX471B 
2S.iyou whether those represent 
ageement with its publisher 
rawwail of that agreement? 
‘you the same answer as I gave 
these bear a date on the last 
72. dere ace differences, they are not mater 
iii differences ito i in eifect today. 


is which, the master agreement: 


RUSKA: Yes, your Honor. 
COURT: Ail right. 
WHE ®iNNbSS: Yous Honor, I don't necessarily 
that characterization of them because I haven't 


at the text of these agreements, so + can't tell 


THE COURT: Cne is an ayrscement and the other is 
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a renewal of an agreement apparently. 
SHE WITNESS: I am not so sure of that. 
THE COURT: Mel you please look and tell me? 
THE WITNESS: I am and I dnn't find it so 
quickly cn the face of these agreements. 
THE COUT: All richt, take your time, but I 
kiow sooner cr Sache. 
I “oa’t think one is an extensis 
e are born contracts for a period of 
1°& understand what counsel -- maybe he 
it out to me. but I doen't see it on the face. 
Could you icok at Paragraph 20, Mr. Cramer, 
and see mer thet clarifies the si*suation? 
THE COURT: Of which? 
2 Of A71B, the document which we had thought 
was the renewal forr. 


A What Paragraph 20 does is cancel and supersede 


—— ————— el EA A OCLC ALLL | OE 


a prior ayreement woere there was an existing contract 
benween Lia parties other one is one where there 
apoarentiy has ot haen a prier agreement between the parties, 
kus thet is tas oniy differance that I see, your Honor. 

the two forms? 


the face of it that is the only difference 


the agreement which. has been marked Plaintiff fa 
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@ecument whit: bas seen varked 4718 for identification 
has 20 numiaved paragraphs. On a quick look, the only 


difference I scz is the Action of Paragraph 20 in Plainti 


ar ni bit 


Sh. Scion, your Honor. 


Line. Exhibits 471A and B 
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identicication hes 19 numbered paragraphs. The 
f's 
| 
} 
| 
{ 
| 


respectively | 


received copies of 


questions about them , may 
that has 19 paracraphs is 


MR. HPUSXA: Yes, your Honor. 

Referring to Paragraph Third A of both of 

vou vou give the sane testimony regarding 
"encert" clause in those paragraphs as you did with 


zaspect to the except“ clause in the writer affiliation 


agreenent? 


SCUTRERA DISTT: COURT NEC A 
UNITED STATES Court douse 
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Cramer-cross 
Yes. 
fas the substanca of Paragraph Third A remained 
223 in your experience with BMI? 
Tu substance, yes. 


Did you particirate in the negotiations with 


nr mau of Justice concerning the BMI consent decrees 


228. 


AE COURT: r what capacity was that, Mr. 


j 
1 

. 

| 

Wir WETNESS: i aus spe counsel to BMI. | 
| 

woul like to show you a copy of that consent; 


You see the 


hat that phrase is limited in 


Bocuse me, whet was the phrase again? 
Direct performance to the public. 
Oh, yes. My, I skipped. There 
to the public, but you are 


direct: performances to the public? 


phrase is limited in 


| 
| 
j 
| 
| 
| 
| 


SCUTHERN D' Sri! 
SUTED STATE: 


f OL ty Um, N. T. N.Y. C CORTLAND 7-458) 
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meaning to performances made in front of a live audience? 

VISS KEARS#: Your Honor, I object to questions 
which ask the witness to interpret the consent decree 
either as e matter of Law or on the basis of knowledge 
which he aay save gainad as BMI's counsel. I also object 
on the ground ther this is well beyond the scope of the 
direct ex mi tier. 

Tie CCURP: T think it is bothersome practice 


to question a witness :beut what the interpretation of 


H 


a decre? is to be co recognize the special competence 
of this witness ke be -mestioned on the subject as a partic 
vant, az a layer and party. I don't think there 
are any privileg questions Involved because he has 
been called u as =z witness, and this seems to be non- 


privileged nate rial. anyway. 
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MISS KZARSE: I might point out, your Honor, 


SEE See 


he did rot testify with respect to this decree on direct 


examination. 


———— + - 


COURT: That is true. L wiil sustain the 


MR. HRUSKA: Well, your Honor ~- 


TEB COURT: What are you trying to bring out? 


a oe 5 Be A 


MR. HRESKA: I am trying to bring out, your Ho 


jrase is as limited as 1 had indicated in my 
quection. fox the purpote of showing that BMI's rights are 
truly quite exclusive intems of the musical cupyrights 
n the EMY :tevertoire. 

or, I think that point is relevant at least, 
vour Horor, to the Section 2 area cf the case. Specificaily, 
that elemen: of Section 2 concerning the deliberation with 
hich the Market power was acquired. 

THE COURT: I certainly don't think that the 
witness ws questioned on direct examination with regard 
to that subject matter. 

MISS KZARSE: Your Horor, we also have a 
stipulation between BMI and CBS which states specifically 
mat whatever the Court finds as to the practicability of 
CBS getting licenses directly from ASCAP members shall 


gern tne o¢acticrbility as to their getting licenses 
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directly from PMI affiliatea:.. 


Now, this, it dens to me, is an effort to 
contradict the terms of that: stipulation. 

THE (CURT: I æ- not sure that I agree with 
either of you in cur interpietation of the stipulation, 
but che dor was cpened va. regard to additional testimony 
in addition to the stipulation. 

ts this on the |} ypass? Tlis relates to the 
bypass or the cher Klon of 3<cticn 2? Ti at seems to be 


4 


two different nat ars. Sec ion 2 of the Sherman Act you 


are talxing 2>oeut, I aserne 
MR. 108 N. Tar, yeur Hox r. Section 2 of th 


I meet say = am a little confused about BMi‘'s 
pesition «ith resrect to ihe stipulation based upon che 
direct 24 minat ic 

But or Section , I would like to say, your 
Honor, that I am cperating under che ground rule that to tł 
extent that there are important statements made in other 
papers which we hed not offered into evidence, working on 
mis ground ule, that about which live testimony would 
be of significance that we should bring that out. when the 
witnesses appeared. 


We dic that with Mr. Finke] «tein and we took 
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him through ‘various passages of his deposition. I 
am now really referring to a passage in the deposition 
of Mr.Cramer taken in the BMI against NBC case, where he 
did give testimony on the subject covered by my last 
question. 

HE COURT: That doesn’t mean , of course, that 


while the principle, ès you have just enunciated, may be 


N oa wn A t 
..! TTT... aa . a a] 


9 i applicable just as much in Mr. Cramer's case as Mr. Finkel- 


10 stein’s, it doesn't mean that what is offered in evidence 
1] is relevant or whether it is not or whether -- we didn't 
12 have a situation in which you asked Mr. Finkelstein to 

j! 
2 gong true the terms cf the decree as I recall. 

I 


34 9 MR. HRUSKA: That is true. 
THE COURT: T really don't understand. When it 


comes to construing the terms of the decree the proper way 


— 


|] 

f 

i 

ti 

$ 
17 i to do that isn't for the lawyers to argue what it is. If 

| 


8 fi, there is any ambiguity about it -- what ambiguity is there 
19 ! svpposed to ke abr this phrase? 
20 b RR. HRUS HA: Of course we would interpret it 
2 | the way I just indicated in my question. To the extent 
n | there was ambiguity about. it, then parol evidence would be 
23 relevant and Mr.Cramer did participate in the negotiations. 
24 | THE COURT: But the point ig, it seems to me, 
5 we really have a preliminary finding to make if there is 
f | 
' 
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any ambicuity here anc I boven't been faced with this 
questicn at sli. I em not quite sure I even understand 
precisely what the question is at the moment. I am cer- 
tainly nct prepered te rele at this moment that there is 
something amhicgeous in this Clause 4A which requires anybody's 
testimony usc fer the nnen at least I will therefore 
sustain the oo jection. 

r you wisi co clarify, after we have finished 
with Mr. Canan others tcstimonyv, if you wish to clarify 


the matter bv S mene; 7 will consider it further. 


MR. USKA: HPL right. I am sorry. I missed 
the beginairg oc that. Tiarify it now by argument? 
Tak COURT: We. x say after Mr.Cramer's 


testimony on other matcczs is finished, if you want to poin 
out what you think is ambiguous, I will rule on it. 
MR. AXUSKA: I onder if we could perhaps 
shorten even that by asking whether BiiI takes a position 
with respect to ihe interpretation of that phrase. 
THE COURT: Of course the mere fact that there 
may be a conflict doesn't necessarily mean that I would 
rule there is an ambiguity. 
Sut if there is no conflict, that would solve i 3 


Do you want te ask Miss Kearse? 


MR. HRUSKA: Yes. 
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It is whether or not BMI would agree that 


the phrase “direct performances to the public, in Pa- 


gxaph 4 of the BMI consent decree is limited in meaning 
to perfo:mances made before a live audience. 

HISS KEARSE: I think it is a matter for 
argurent, your Honor, but I don't see why BMI should have 
to take a position on that. 

That matter is irrelevant in this case. 


JHE COURT: All right. If that is your positio 
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Q Now, I would like you to asse, Mr. Cramer, that 
ASCAP and BMI are enjoined from licensing television net- 
works. 

De you believe that the market for the licensing 
of performance rights to television networks will function o 
would function under those circumstances? 

A I have difficulty answering that your lionor. I 
don't think I fully understand it. 

Cculd 1— 

THE COURT: Do you want to ask Mr. Hruska some 
questions or you want to ask him to rephrase it or what? 

THE WITNESS: Maybe if I listen to it again I'll 
be able to understand it. 

THE COURT: Will you read it, please. 

(Question read.) 

THE WITNESS: Your Honor, I have difficulty 
knowing what he means by the market for licensing under 
these circumstances. 

I just am a little confused. 

THE COURT: Do youvwant to clarify the question to 
the witness. 

MR. HRUSKA: Yes, your Honor. 


Q If ASCAP and BMI were enjoined from licensing 


television networks, would the networks and the copyright 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY NE, N. v., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


jbe 2 Cramer ~ cross 4309 
owners in your opinion be able to achieve such contact so 
as to permit the networks and the producers of network 
programs to license their performance rights requirements? 

A They could acquire music if that's-- 

THE COURT: The networks? 

TIE WITNESS: They could acquire music. 
TH COURT: They could? 

THE WITNESS: They could. 

Q Sufficient music to fill their per‘ormance rights 
requirements? 

A Your Honor, I think at that point we get into an 
arguement as to what their requirements are and whether it 
would be--and I believe a requirement is that they program 
in the public interest. 

THE COURT: Right. 
Q Lets use that as the index. 
A Now, to the extent that that is a factor, it 


has to be considered but I believe that they could get enoug 


music together on the air with and could program. 


MR. HRUSKA: So as not to be accused of repeating 
a question which has been answered, your lionor, I would like 
to press for an answer to my question which I believe was no 
answered. 
The question was whether the market would functior 
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sufficiently to enable the networks and the producers of 
network programming to fill their requirements and Mr. Crame 
has answered the question in terms of they would get music 
on the air. 

There seems to be a difference between the two. 

THE COURT: lle also added thereafter, but you may 
still be entitled to some further elaboration, the phrase 
“enough to go on the air and program.” 

Now, Mr. Hruska is putting it in slightly differer 
terms--"enough to fulfill their requirements.” 

Would you explain to us what you think the 
TV network music requirements are and then tell us whether 
you believe that without ASCAP and BMI's licensing, if you 
have an opinion on this, they would be able to fulfill those 
requirements. 


Miss Kearse? 


MISS KEARSE: With all due respect, I am not sure 


that Mr. Cramer should be required to te'l us what CTN's 
music requirements are. 

THE COURT: He is not required to. I am only 
asking him to tell us that if he has a point of view on tie 
subject. lie is an experienced man and it is not unreaso 
to believe that he may have an opinion as to what a TV 
network's music requirements are. 
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TUE WITNESS: It is hard for me to answer my 

own question as to what their requirements are. 
THE COURT: How do you conceive of their require- i; 


ments? 


THE WITNESS: Well, they need music for virtually 


every program that goes out over the air. They use feature 
music and they also make station use f background, theme 
and cue music. 

Now, they could go on the air and get background 
music, theme music and feature music to fill their program- 
ming day if they nad to deal with writers and publishers 
directly. 

THE COURT: iow, that certainly covers the ques- 
tion of quantity because I assume that when you say enough 
music by definition you mean quantity? 

THE WITNESS: Yes, your Honor. 

THE COURT: They could always have as much music 
2laying on the networks as they now have; is that correct? 

THE WITNESS: Exactly correct. 

THE COURT: Do yeu have any opinion as to whether 
they could also get the quality of music that they would 
need? 

MPR. HRUSKA: Perhaps we could add by way of 


clarification, so as to fulfill the obligations which you 
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10 


referred to on direct examination, namely, operation in 


(a) 


the public interest. 


* 


THE WITNESS: I think they could do it but with 


w 


far greater aifficulty than they now have. 
Q I would like to show you, Mr. Cramer, PX 513 whic 

is in evidence. 

Could you look at paragraph 5B which is on page 3-4- 
specifically, the statement, the great preponderance of 
the feature songs selected for use on CTN are songs which have 
become very popular on radio or are likely to become popu- 
lar because their composers have producer other extremely 
popular songs. 

This is a statement, Mr. Cramer, you made in 
October 1970. 

D> you have any reason today to disagree with 
that statement? 


A None whatsoever. 
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Q Do you know how often a musical composition is 
performed on CTN in a feature capacity which has not already 
been recorded in a phonograph record? 

A No. 

Q Do you have any reason to conclude that it's 
ever happened? 

A Sure. 

Tell me that reason? 

A Because sometimes songs are performed before 
they are recorded. 

Q How do you know that, Mr. Cramer? 

A Well, there have been instances where songs have 
been specially written, not background music, but specially 


written for television. That's one illustration. 


There may be other songs which are performed 


before the recording. These things are not--they happen. 
Q Do you know of any instance in which a song was 
performed on CTN before the recording, any instance other 
than that dealing with music especially created for the 
program? 
A You mean do I--am I able to recollect the title tia‘ 
was performed before the song was recorded? 
Q I will make it broader than that. 
You don't havs to recollect the title. Can you 
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specifically recall any instance of this occurring? 

A You don't--do you mean that the artist who 
performs it on television is the same artist or not the same 
artist that recorded it? 


Q It doesn't make any difference. Either way. 


— 


A well, there are many cases where songs are per- 
formed by artists on television that that artist did not 
record. 

Q That's not the question. 

A I am sorry. I asked for a clarification. You 
said either way. 


THE COURT: 1 think Mr. Hruska meant either way 


N 


the other way. 


os 
T 


Q So the record is clear, let me restate it. 


* 


THE COURT: Just a moment, Mr. Topkis. 

MR. TOPKIS: Your Honor, I think tie classic 
definition cf irrelevant is that the answer is, one way or 
the other wey, does it make any difference, and I think we 
are now in exactly that situation. 

What's this got to do with this lawsuit. 

MR. HRUSKA: Mr. Cramer testified on direct examina- 
tion that there were instances on which songs were performed 


on network television prior to their being recorded. And I 


e 


want to know whether that ever occurs to his knowledge excep 
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in the situation where the song was especially composed for 
the program. 
THE COURT: I'1l allow the question. But I 
gather that what you are asking him was not whether a song 
was ever sung on television by somebody who had not sung 
it in the recording, but rather, whether it was ever sung on | 
television if it hasn't been recorded at all, am I correct? 
MR. HRUSKA: Yes, your Honor. 
THE COURT: Do you know about that, Mr. Cramer? 
THE WITNESS: In the contemporary serious music, 
for example, it is not unlikely. I am trying to think of 
a specific where a symphony would do a concert and that work 
is not as yet recorded. That's, I think, a more common and 
easier illustration that comes to mind almost immediately 
where that happens. 
(x course, it is very difficult, particularly 
these days, to get a recording of a serious work so that 
very often the performance precedes the recording. That's re 


true in the case of a contemporary serious work than it is 


in the pop field. 


that appears on some of the variety shows that have not been 


recorded. 
THE COURT: I think rather than spend this kind-- 
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if your questioning arises, Mr. Hruska, because you say 
that Mr. Cramer testified on direct here? 

MR. HRUSKA: Yes, your Honor. 

THE COURT: That songs were sung on television 
before they had been recorded and frankly, I didn't recall 
that-- 


THE WITNESS: I did not say that, your Honor, 


THE COURT: If you are only trying to limit his 
testimony, let's see what he meant. 

Is that what you said on direct or meant to say 
on direct? 

THE WITNESS: What I said, your Honor, was that 
writers and publishers like to get their music performed on 
television. 


THE COURT: Right. 


TUE WITNESS: And that aside from the performance 


income, it is a way of exposing the works to the pubiic and 
I specifically recall illustrations. Carlos Surinach's 
work he wrote for a show dealing with the Alamo and he called 
me and told me he was so pleased he was going to have the 
work performed over national television. 

THE COURT: Do you know whether that work was 
recorded before it was performed? 
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THE WITNESS: It wasn't recorded before it was 
performed and to the best of my knowledge it has not been 
recorded even now. But it was in that context that I gave 
this illustration. 
THE COURT: You are r ot talking generally about 


popular music? 


THE WITNESS: I did not in that illustration either 


THE COURT: All right. 


Have you read the testimony of Walter Dean in thi 


I have not. 
dave you ever had any occasion to make a study 
as to the impact on the sales in the stores of phonograph 
records after a television network performance of a song in 
one of those records? 
A I have not made such a study. 


2 Have you ever heard of the results of any such 


A I never even heard of such study. Not the result 
but I never heard of such study. 

Q I would like to show you the BMI trial memorandum 
in this case, specifically pages 35 and 36, and ask you 
whether Du agree with a statement which appears in the last 
complete paragraph on page 35, namely, “a withdrawal right 
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would give to the writer or publisher of any musical compo- 
sition already in a feature film or in a film to a taped 
program which CBS has or will acquire the right to telecast 
the power to name his price for public performance rights.” 

And then there is a statemant on page 36, a 
related statement which says “thus the withdrawal right, a 
right which in fairness the writer or publisher absolutely 
must possess, will result in occasions on which CBS will be 
unable to use finished material without paying very large 
sums for performance rights. Clearly CBS would find this 
intolerable." 


A Is the question do I agree with that statement? 
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Yes, Mr. Craner. 


5 
© 


3 A May I look at the entire paragraph, your 
4 | Honor, to put that in context? This is not something I 
i 
5 i have writter. I woul just like to see it in context. 
N 
a | TRE COURT: It really isn't a question 
"u 
— ' Mr. Hruska uses the brief fo: the purpose of asking you 
3 the questior. without a brief too. However, if you would 
9 like co Icon ft all over -- 
i 10 | THE WITNESS: This wili cake me about ten seconds. 
1 THE COURT: ‘fake your time. I just mean the 
question doesn't depend on the fact that it ces from 
K & brief. | 
TEZ WITNESS: I agree, in part, with that nie 
18. mer. í 


ié Q Could you indicase the part with which you dis- 


d agree? 
Gi. A Ta the first paragraph that you quoted on Page 
9 | 25, the Lest. sentence - 35, I am sorry, where it says thai: 
y 


the writer cr publisher would have the power to name his 


5 price, dert conpletely agree with that, he would have 
22 the power to name his price. T think -- I don't agree 
23 with it. 
\ | 
i He could nene price, that is what it means, 


name any price. do name en) rice, I don'* agree with that: 
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uid you agree in those circumstances he 
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i 211 those cir swactancess. Jain, it depends on how the music 
N 
70 2 is vsei ia the fila, 


12 1 2 ‘WL somsa! Bit in PXLOL during your direct 
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` End A on an iha daie ol this agreement was as of 


Tae PO Vou Necail =x Goveu know what the radio 


SME's vadle habens blanke: fee rate was at that time? 


— — et = 


A 40, 7 do nut. Izcuse me, a minor point. I 


dau“ know if it is of any :icaificance. It doesn't say a 


E. Fs Just says eleventh day of March, 1959. 


i? 
me 


T thins: thet is the first agreemen’. £ have ever 


27 4 sen zn 213. isid met was net as of. 


OUR: 
2 Mite IDRUSKA. This is the per program license for 
ad Io network. 


And what was your question 
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MR. HRUSKA: My question was whether Mr. 


Cramer knew what the blanket rate was at that tire. This 


license shows a per program rate of 4 per cent, basic rate 
of å per cant. 
THE COURT: Right. 
Q Do you have any recollection, Mr.Cramer, as 
to whether the blanket rate for nn networks at that. 
time was -~ 
THE COURT: Television? 
p For radio networks, I am sorry, was at or below 
one per cant? 
A T have no recollection as to what the BMI radio 
network license was in 1959. 
Q Do you know whether NBC on? ABC radio networks 
had a blanket license or had blanket licenses then? 
A I believe that they did. 
MR. BRUSKA: I would like, your Honor, to 
call For he production of those two agreements between BMI 
and NBC and BMI and ABC. et d 75. 
THS- COURT: “Is it necessary to have the agreement; 
or gust a vepresentation as to whether they were a blanket 
3 icense or not. 
MR. HRUSKA: I would be perfectly content with 


a reprerienitation if taai. is the case, that they were blanket 
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licenses aad that the rate was whatever it was. 

“HE COURT: I ask Miss Kearse to supply the 
information. 

MISS KEARSE: I first would like to make 


an objection on the ground of relevance. 


Vac COURT: X am not asking you to make a 


representation at this time unless you are able to do 30. 
= will overrule your objection and askyou to 
secure the information. 

2 r. Crarer, do you know whether a per program 
license is more ai.fficuit for BMI to administer than a 
blanket lisense? 

A Z don't knew if there is really that mich 
difference in “he administration. I have to think about 
that. We had such a swall amount of experience, limited 
experience with per program liceases where you have six as 
against seven thousand. I have great difficulty general- 
Zing. I don't see any great difficulties in processing- 

THE COURT: There certainly would be an increase 
number of billings, wouldn't there, if I understand it 
correctly. Your fee for a blanket license is set for a 
whole year or whatever the per“ Js, whereas the per 


program, yo hage to at least t to find out on what 


program the music cccur.ed, do you not? 
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THE WITNESS: Weli., the fee that is paid is 


0 


usually paid monthly. In the case of television station, 
for example, your Honor, they file a monthly report with 
income and deductions so there is a monthly accounting 
job involved. 

Now, if the station that is on a per program 
license is going to use a very limited amount of music and 


ic reports to us, there may not be great difficulty in 


© 
— 


analyzing tha submission, but obviously if they use a lot 


— 
—— 
mru 


of music, they are not going to go to pev program, so it 


ui 
2 could be that the amount of bookkeeping is fairly limited 
8 i but I cannot make a generalization based upon half a dozen 
X 
* stations. 
| 
15. 
S l Q Zou know the fee is a fee paid for each program 
R 
4 
= i using EMI music so you have to do some, perferm some check 
x ARO 
j | that the programs containing BMI music are programs in 
x | respect of which a fee has been paid, right? 
"i A Yeg. 
il 
1 
2 2 anā also since ths fee is related to the 
a " income of the program using BMI music, you have to do somethiag 
li 
* to insure yourself that that income has been correctly 
| stated to you, right? 
a | A Lie te that question, when CBS and other networks 
li 
* 
b 
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were reporting to us under the blanket license, we 
weren't very svuccessfvi in getting them to disclot 
what the accurate reports were. 

HR. HRUSKA: ‘I move to strike that, your Honor. 
I don't think it is responsive to the question and 
it is irrelevant: to this ge 2. 

THE COURT: I am not sure until I heir Mr. 
Cxamar s compleke answer. 

A Wa don't et this particular point and have not 
in the past audited stations with blanket licenses. 

THE COURT: We, I thought Mr. Hruska was asking 
something else. Let ing za something else. With regard 
to the six stations that vou do have, do you know anything 
about the exmerienca there, how do you check to find out he 


much music they use? 
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THE WITNESS: They submit program logs to 
us and we examine the logs. 
THE COURT: Do you audit those stations? 
THE WITNESS: No, your Honor. They are not 
very significant stations, by the way. They are minimal, 
T don't now of a major station in the United States that 
today haz a per program license. 
TH? COURT: Thank you. 
MR. HRUSKA: By the way; your Honor, I weuld 
like so mention this Vie had referred previously to a 
portion of tae BHT i:vial mewcrandum. I am not clear on 
this. bur perhaps I en clarify it. 
Ave we operating in the case on the ground rule 
that briefs - 
COURT: Are part of the recora? 
HRUSKA: Are part of the record and they may 
> referred i and afficavits, in the Court of Appeals? 
ii: seems to me a simplivtied -- 


THE COURT: I operate on that assumption and am 


aiviging eve:tybody that T de. 


HR. HRug RA: We haven't been uniform in it up *o 


MISS KEARSE: I am not sure I understand your 


Henox's ruling. 
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THE COURT: The question is whether I consider 
a brief to be part of che record so that a statement from 
it can be cuoted and argued and referred to and I have just 
said that 1 do and that i also consider affidavits in pro- 
ceedings thet are part of this case to be part of the record 
here. 

Izat Soden c mean of course that what one party 
may excerpt ‘rou a briel or an affidavit I necessarily 
will agree te be relevact ox that it proves anything, but 
I think thei: it is wnmecessary formally to place such 
material ir: eriJence. 

iYSS SEAREE: I question, your Honor, whether 
affidavits svouitted en corclier motions and so forth should 
be idecmed part oc the triel record, especially if they 
were offerec oy the party that submitted the affidavit 
ir the earlier prceceedings and not subject to cross-examina 
tion and so forth. 

THE COURT: I certainly don't mean to suggest 
that Mr. Hruska put in the affidavit of Mr. Sipes to prove 
a proposicicn by Mr. Sipes, but I mean for purposes of 
showing inconsistencies or limiting the testimony of an 
opponent. 

MR. TOPKIS: And so far as that is concerned, 


your Honor, i take it Mr. Hruska would not be ailowed to 


SOUTHERN DISTRICT COURT REPORTER? 
UNITED STATES COURT HOUSE 
FOE ¢ SQUARE, N.Y., N.Y. 1000" TELEPHONE: CORT LAND 7-458) 


bb Craner~-cross 4327 


put in a DI trial brief or to refer to it insofar as 
ASCAP is concerned. 
THE COURT: That would be my ruling. We are 


really talking about whether quote admissions unquote that 


may be found in such papers as we have been discussing 


can be brought to the Court’s attention without being 
formally placed in evidence and I am saying yes. 

Q Would you look at PX512, Paragraph 3. Specific 
aliy, the statement -- and this is Mr. Adler's affidavit, 

I believe -- the statement, "It must be recognized that 
because of BMi's existing bonus system it would be impossib 
to determine in advance how much BMI would pay to any 
specific affiliate for network television performances." 

Is that a statement with which you agree, Mr. 
Cramer? 

Yes. 

9 Now, in the event that a television network 
canceled its ASCAP and BMI licenses and the other two net- 
works reta aec their ASCAP and BMI licenses, do you believe 
that there would be any connection between the indeterminate 
amount of bonus obtained by a BMI affiliate and the amount 


that that affiliate would charge a producer of a television 


program ir. dixect licensing? 
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5 A T can’t answer the question because I 
„ don't understand it. 
å TIE COURT: It is a very good reason. 
5 | MR. HRUSKA: The best. 
& Q cat we make it more concrete. 
7 6 „ COURT: I was taking notes and I am not su 
j | whether I got it: right, but the impression that cam through 
7 i 33 thatyou ara ‘crying to find out from Mr. Cramer what his 
1 ; opinion is as to what the effects on this ability or in- 


ny ability to oredict payne to BMI because of their bonus 


12 1 system would be r led its license with BMI. 


13 28 And if not, discegard my questio; 
y 
W 

ts ft and just puk it agair. 

3. MR. HRUSKA: T think it is right, your Honor, 

| 

28 except that I think the wore your Honor used, tha ef feet 


57 i cf -- the effect on, should be the effect of. 


; 
3 4 THE COURT: I meant to be the effect of. 
|; 
‘3 f Q In other words, we have, Mr.Cramer, a BMI 
70 ponus system. Mr. Adler has said in this affidavit and you 
7} ! agree thai: because of that system you can't tell in ad- 
i 
22 vance -~ an affiliate of BMI could not tell in advance how 
i 
23 nuch in bon as moneys that affiliate will earn as a result 
i 
24 i of a television network performance. 
23 i Ühe quastion is, is there in your opinion or 
j 
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would there be in your opinion any influence on the price 
that a Bilt affiliate would charge in direct licensing a 
television natwork or a producer of a network program 
stawing fron this indeterminate amcunt of bonus whici would 


have been earned had the use been licensed from BMZ. 


MR. TOPKIS: I object. 


THE COURT: Well, I can't say I think Mr. Hruska 
has put it in as sinple a form as possible, but I do think 
that Mr.Cramer's opinion as to whether peculiarities within 
the present. 3MI rate structure will have an infiuence on 
the way BMS writers and publishers negotiate with the net- 
works directly is -elevant and I guess that is what you are 
esking. 

IR. KKUSKA: That is the substance of it, yes. 

HISS NREARSE: Your Honor, I think it is not 
relevant if it is claimed chat there is some peculiarity by 
virtue of the stipulation, which is tbat as to the practic- 
aoility of reaching BMI wroters and publishers, CBS and 
BL are bound by what the Court finds with respect to ASCAP 
members. 


WIE COURT: I must admit I hadn't thought about 


‘uct about the stipulation, Mr. Hruska? It 
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has a good point there and Mr. 


first, though I didn't recognize 


Miss Kearse will often articulate 
your Honor. 


I mervel at your communication. 


the stipulation, your Honor, whether 


* this? 

, I think it is apples and | 
Cananas, maybe. | 
cum I see the stipulation again? e 


our arguing about the ef- 


ooint in 


„Ar zletion without remembering what it is. 


ends question is not related to the 


flity of music as such. 


I gather what 


are driving at is that perhaps somebody raised on the 
„ syst:em ard addicted to the happy prospects of < bonus 


a network a harder time chan if they hadn't been. 


trying to establish? 


Wo. But rather than explain it all 
drop me question. 
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TUE COURT: As a matter of curiosity, Mr. Cramer, 


and I am gure everybody is going to object if I ask you 


this, how does *he bonus system work? 

THE WITNESS: It works well. 

TUE co =~ mean what are the factors that go 
into deciding the basis of it or is that a trade secret? 

TE WITNESS: I would say that since we are a 
non-profit operation, what I tried to do is to evaluate 
and see what we have toward the end of the year and how we 
will distribute that over and above the pre-fixed rates. 

THE COURT: Do you have a certain objective 
price rating for distributions? 

THE WITNESS: Yes. If a writer obtains some 
performances in such a period of time, there -re these 
criteria, but the total amount depends upon the availability 
o. funds and things of that sort but we have distributed, we 
distribute to writers in advance, and the publishers, the 
qualifications necessary to reach the various plateaus in 
bonus system. 

Those are submitted to them and filed wit: the 
Department of Justice every time a change is made. 

THE COURT: I see. 

Q BMI now has outstanding license agreements with 
NBC and ABC, is that true? 
SOUTHER DISTRICT COURT REPORTERS 
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The networks? 

Right. 

Yes. 

NBC and ABC Television Networks. 

Yes. 

And is it also true that under each of those 
agreements, NBC and ABC have the right to obtain per use 
licenses from BMI in the event that CTN obtains such a 
license from BMI? 

A I don't think that the agreement is in that form 
but what it does say is that any other license that's avail- 
able to any other net: ' they have got the right to get it, 
if they want it, just as they do under our consent decree, 
yes, sure. 

It doesn't specifically mention a per use license 
or any other kind of license. That's the best of my recol- 
lection on that cleuse. 

Q Now, I would like to show you PX 511, which is a 
BMI brief submitted in this case and ask you to turn to 
page 8. 


Could you look at the first complete--in fact 


the only complete paragraph on that page and this is dis- 


cussing the CBS per use prop sal that was made in the con- 
text of BMI's motion for a preliminary injunction at an 


earlier stage in this case. 
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The specific sentence that I would like you to 
focus on, Mr. Cramer, to see whether you agree with it isa 
matter of your judgment is. 

In order to induce a BMI affiliate to license 
CBS directly, it would presumably be necessary to pay the 
affiliate more than he would receive from BMI.” 

Is that a statement with which you agree? 

MR. TOPKIS: Under what circumstances? 

THE WITNESS: May I say, in those context, the 
context of this motion, which was for an interim license 
and a different proposal, entirely different~- 

THE COURT: Right. I think that in order to 
permit that, for me to permit the question, Mr. liruska, you 
would have to specify whether you believe that under a 
per use system that will be necessary or whether under 
the present system it would benecessary or under what 
system, or under what set. of facts. 

MR. HRUSKA: If it would have been necessary, 
your Honor, under the set of facts proposed 

THE COURT: You said it would have becu except 
Mr. Shapiro, Miss Kearse~-- 


MR. HRUSKA: That's why I want o know whether 


cramer agrees with it. 


THE COURT: I am not even sure whether I agree 
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with the statement or not because I am not sure, coming on 


it cold like this after all this time, to what state of 


facts this statement refers and I would, therefore, I 
sustain an objection to asking the question in relation to 
the material in the brief. 

If you want to ask Mr. Cramer his views on any set 
of circumstances regarding whether it would be necessary 
for CBS to pay more than is now distributed by BMI, I may 
do so and later un relate that answer to what you contend 
this bricf states. 

But I think it vill only lead to confusion doing 
it the way you were about to. 

MR. URUSKA: Ali right. 

Q In the event that a per use system was establishe: 
in this cage or as a result of this case, and the system 
provided for per use payments by CBS to BMI which were 
equal to the present BMI payment schedule, do you believe 
that in order to induce a BMI affiliate to license directly, 
that it would be necessary to pay the affiliate more than 
he would receive from BMI? 

A I think there may be a mistake in the question, 
if I understand it and if there is not a mistake then I 
clearly didn't understand the question. 


THE COURT: What is the mistake that vou believe 
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may be there? 
A Could you read it back and I think it is in the 
first opening of that. 
(Record read.) 
A You mean you are going to pay BMI under the per 
use under this question? 


ThE COURT: Yes. Mr. Cramer, the proposal is that 


if thece were a per use system put into effect by the 


Court, a list of schedule of per use rates would be worked 
out for the pool of music to which BMI had the licensing 
rights and which your affiliates had not withdrawn from 
that pool. 

TUE WITNESS: Okay. I understand the question 
now, thank you. 


The question is, would we have to pay the writers 


THE COURT: Would rn have to pay them more in 
order to get them to do direct business than you pay them? 

THE WITNESS: Nec. 

THE COURT: What was your answer? 


THE WITNESS: No. 
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TUE COURT: I suppose you may wish to ask him why 
he answers no, but he has answered. 
MR. HRUSKA: He has answered. 

Q Well, do you recall in the motionfor a preliminary 
injunction that the Bur motion for a preliminary injunction 
that CBS proposed that the motion be granted but that in 
lieu of a lump sum fee, a flat fee, payments be made on the 
same basis as the BMI payment schedule? 

A I have a recollection of that. I don't recall 
the details at this point in (ine. I just don't. 

Tim COURT: I Jon't either. 
Q Do you recall a representation having been made 


by BMI counsel to the effect that in order to induce a 


BMI affiliate to license CBS directly in those circumstances, 


it would be necessary to pay the affiliate more than he 
would receive from BMI? 

THE COURT: Just a minute, Mr. Cramer. 

MR. TOPKIS: I object, your Honor. This isn't a 
memory test. 

THE COURT: It isn't a memory test but I don't 
even think it is--I don't see what it will prove if the 
representation was made by counsel. We have a witness here 
you can ask the witness his opinion and his views and so on 
and I would want a reference to that alieged representation. 
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So I could see whether I thought the significance of what- 
ever was said vas even relevant to the question to the wit- 
ness here. 

MR. TOPKIS: Isn‘t the question, your Honor, what 
facts the witness can testify to? 

THE COURT: But he can be cross examined by ask- 
ing him vhether he agrees or disagre: with something his 
own lawyer said at an earlier time. | 

What I am bothered about is not whether that is ! 
a logical methcd of preceeding but whether the material — 
Mr. Hruske is relying on does indeed contain the significance 
which he egtac 29 to it. 

MR. TOPKIS: Exactly, your Honor. Confront him 
with it. Is that not the proper course? 

THE COURT: That would be a proper course. 

MR. HRUSKA: The document is in front of Mr. 
Cramer and to make the record complete-- 

SHE COURT: You talked in terms of representa- 
tions. I don't know whether you made a statement made in a 
brief. 

MR. HRUSKA: Yes, your Honor. 

THE COUPT: That's something different in my mind 
than a representation. A representation is normally ə 
etatemen: de tọ a fact. 
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Theu I misused the word. This was 


MR. HRUS*4: 


39 a statement as to a judgment, 


4 THE COURT: Then we aro right back where we were 


with regard to my ruling in the first piace. I don't 
think that questioning Mr. Cramer on the basis of the 
brief is the ght way to proceed. 
Ask him what his opinions are and when you can 


oF show, if you want at a later date, they are inconsistent 


10 vith the brief, if T agree vith you that the brief says what 


c 
+ 


Hf you say it says. 
is f i am not disagreeing either. I just can't sit 
Gown and interpret at this moment. 


tee A MR. HRUSKA: Your Honor, I think t- will just 


| 
| 
| 
| 
mf take too long and wil not pursue this lin: of question- 
. ing any further. 

ivf THE RT: Get whatever information you want 

ee from Mr. Cram: . 


iS ¢ Q bo you see any difference, Mr. Cr. mor, between 


— 


the per use proposal made by CBS during the course of the 


BMI motion for a preliminary injunction on tie one hand and 


rer a 


KA the present per use proposal on the other hard, which vou. 
make true in 1970 a statement that CBS cannoi hope to per- 
2 suae any BMI affiliate to license directly viless it - 


è poses to pay moere than BMI would and make the statement un- 


lze 4 Cramer ~ cross 
true under the present per use proposal? 

MR. TOF IS: Objection as to form, your Honor. 
I don't understand that question and I certainly don't 
remember what the 1970 proposal was. And I don't think 
that's before the witness. 

MISS KEARSE: It's gone through several changes o 
life since then, your Honor. 


THE COURT: Did you have anything to do with pre- 


paring the brief in 1970, Mr. Cramer? 


THE WITNESS: I may have discussed it but I TERT 
really prepare that brief. 

As I testified a fe minutes ago, I have no recol 
lection of the circumstances involved here. I didn't knox 
exactly what was involved. 

TUE COURT: I don't think questions along this 
line will be fruitful. You are asking him to account for 
other people's statements. 

Q Did you make it a practice during the course of 
this case to read and approve briefs by counsel submitted 
on behalf of BMI? 

A Sometimes yes and sometimes no. 

Q And you have ic specific recollection as vo 
whether you read the brief we have just been talking about 
prior to its submission to the Court? 
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A I have no recollection of that and, as I said 
for the third time, I don't recall exactly what the proposal 
was in 19--whatever it was, ‘69 or 70. 

THE COURT: All right. 

We might as well break now if you are starting 
on a new subject. 

MR. HRUSKA: I will be starting on a new sub- 
ject, your Honor. r 


THE VOURT: All right, we will adjourn until 


(Luncheon recess until 2 o'clock p.m.) 
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AFTERNOON SESSION 


EDWARD CRAMER, 
CROSS EXAMINATION (Continued) 
BY MR. HRUSKA: 
Q Mr. Cramer, I would like to show you PX 433 and 


434 which are in evidence in this case as respectively the 


BMI writer payment schedule and the BMI publisher payment 


schedule as of September 1968. 

My question is, does BMI have writer and publishe 
payment schedules which are more current than those two 
exhibits? 

A Yes. 

MR. HRUSKA: Your Honor, this is probably as good 
a time as any to refer to the fact that we did subpoena, 
issue a subpoena for the more current BMI writer and publisher 
payment schedules and we would like to put those in, if they 
can be produced. 

MISS KEARSE: They can be produced, your Honor. 

I object on the ground that they are not relevant. 


THE COURT: What is the purpose of their intro- 


MR. HRUSKA: Your Honor, these schedules show. 
not only the per use payments which BMI makes, and I think 
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the fact that BMI does make distributions on a per use bes 


independently~-- 


THE COURT: You mean is an element in tne das- 


tribution? 

MR. HRUSKA: Right, your Honor. It also shows 
the bonuses, describes the formulae foc the computation of 
bonuses for BMI members which I think is a point of some 
relevance to th ‘jection 2 aspects of the gase. 

If your Honor would like me to explain that 
further, I would be happy to do so. 

THE COURT: Yes. Would you? 

MR. HRUSKA: The bonus system offered by BMI is 
a part of the payment structure that any new organization 
would have to compete with and may be argued by us to be a 
barrier to entry, which is relevant to the Section 2. 

THE COURT: I think that is enough to get under a 
very high writer. 

I'll allow the documents to go in evidence. 

Do you have copies of the new ones with you? 

MISS KEARSE: We have copies of the documents. 
These were subpoenaed in May, is that correct? 

MR. HRUSKA: Yes. 

MISS KEARSE: I have documents that comply with 
that subpoena. 
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THE COURT: Do you want to substitute those for 
older documents? 


MR. HRUSKA: No, I think, your Honor, we would 


THE COURT: Use a different number? 

MR. HRUSKA: Miss Kearze's statement, I don't know 
whether it intended to imply that there are today payment 
schedules which are even more recent than those existing 
in May but if there are, I think to complete the picture on 
what these payment schedules have been since 1968, those 
would be relevant. 

THE COURT: Have they changed since then, too? 

MISE KEARSE: I don't know, your Honor. Maybe we 


could just automatically supply copies of every new thing 


that comes along every day. 


I mean, this is ridiculous. 

THE COURT: It isn't all that ridiculous for me 
to know Just what payments are made by the two licensing 
organizations to their members and affiliates and the histo 
of that way be relevant too but I don't want to burden you 
at the moment. 

Will you please give Mr. Hruska what you have 
which I understand you to believe, at least to your knowledge, 


* 


is tha most recent. 
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2 MISS KEARSE: It was when the subpoona was served. 
* i TIS COURT: You weren't suggesting there was any- 


4 thing newer? 


5 MISO KEARSE: No. 

4 TIE COURT: De you know if there is anything new 

7 since May of this year, Mr. ‘sw oer? 

6 THF WITNESS: I bel ve those are the latest ones. 

9 i MR. TOPKIS: Your Honor, I could I guess note this+- 
j 

0 r t certainly defer cheerfully to your iionor's suggestion that 

73 i it: would be verhaps useful to know how much BMI pays as part 


1 of genera’ ackground but te any suggestion that whatever 
payments BMI makes, whether Ly way of bonus or Shulte's 
cigar store soupons, to suggest whether that has anything to 
do with the Section 2 issue, I must respectfully dissent. 
I don't know how to answer it. If it is perti- 
nent, I can't conceive what I am supposed to do by way of 
_ tesponse and, that being so, I submit that it is irrelevant 
io 4 to any Section 2 claim unless it might be suggested that 


» | BMI pays $5,900 per three seconds of music or something like 


21 fi that, but that's not the suggestion. 

2 89, to any suggestion that it has anything to do 
2 with Section 2, I dissent. 

i E COURT: I understand. 


5, I may well reach that conclusion, Mr. Topkis. 
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MR. TOPKIS: Well, it is not your reaching the 
conclusion that concerns me, your Honor. It is the impossi- 
bility of my responding to it. It concerns me and urges 
me now to rise and ask your Honor to rule on that precise 
point. 

THE COURT: If I must rule on that precise point, 
for the moment I 11 rule that it may be relevant. I can'c 


quite see the thing as clear cut apparently as either of 


you can or do but it does seem to me that the question of 
the ease in entry whict. is a subject to which Mr. Hruska has 
alluded is always relevant in a -laim of an attempt to monopo 
lize or actual monopoly and wle I am in my own mind quite 
skeptical of the weight which this evidence has, it does 

ge am to me that it might have some bearing on the subject. 


MR. IIRUSKA: I think necessarily your Honor 


must be skeptical because there hasn't been any full 


writing briefs and if we were to stop with every piece of 
evidence and make a full-scale analysis of where it fits into 
the picture, we would obviously be here forever. 

TIE COURT: Haven't we been? 

MR. TOPKIS: Well, it seems that way. 


MR. HRUSKA: To all of us. 


| presentation of this point. We are not at the stage of | 


THE COURT: I suggested that you substitute those 
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for the older exhibits although you want to keep the 


N 
= 


history? 


w 


* 


MR. HRUSKA: Yes, your Honor. 


Es 
— 


1 would like to mark the writer payment schedule 


as PX 469 and the wblisher e chedule as PX 470. 


— 


nig COURT: ‘They are received in evidence. 


— 


2 and o received in evidence.) 
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THE COURT: That is May 1973? 


MR. HRUSKA: Well, the date on the exhibits 


themseives is September 1972. 

Q Now, Mr. Kramer, are there any business reasons 
why BMI takes exclusive rather than non-exclusive rights 
rom its affiliates? 

MISS KEARSE: Objection,your Honor. Any 
questions having to do with exclusive rights taken by BMI 
from writers and ¢utlishers, it seems to me, is flying 
in tə Face of our stipulation here. We have a stirula 
which goveras the accessability of writers and publishers 
20 CBS. 

MR. HRUSKA: This is an intent question, your 
Yonor, to which this last question is addressed. One of th 
lemonts of a Section 2 case is deliberation. The deliber- 
ition with nich monopoly power ver acquired. The issue 
seing whether it is acquired deliberately or through skill, 
forexig?: and industry. Thet is the normal distin::tion 
made by the ` ts. 

I quite agree with Miss Kearse regarding the 
stipulation in ceneral. Here we are rot talking about 
the effect, we are talkirc about the intent. Is there 2 
Zusiness reason for taking exclusive rig It is being 


f fered only ən the Section 2 point. 
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‘NIE COURT: It is not being offered with regard 
to the bypess as such? 

MR. HRUSKA: That is right, your Honor. 

MISS KEARSE: I would like to point out there 
was no di cn testimony at all with respect to what Mr. 
Hruska is now trying to put on in his Section 2 case. This 
is completely beyond the scope of direct. 

"HE COURT: I think it is beyond the scope of 
direct. We are cettin to the very last few days, thank 
goodness, and I think the way to handle that is for Mr. 
Cramer to be your witness on this subject matter if you want 
to ask him these questions. 

HR. ERUSKA: I agree, your Honor. 


WHE COURT: All right. 


2 = ot —— s.d — 
* r 828 4 © Uap 
Cc ccc 


HE WITNESS: As I understand it, the question 


is is there any business reason for an exclusive grant to 


186 
BHI? 

19 

; THE COURT: I believe that is the question. 

Q That is the question, yes. 

i 
2 

é A ‘Weil, under the decree, the copyright owners, 
2 

l writers and sublishers have a right to grant direct licenses 
2 


so although they may be exclusive, we treat them if 


anybody asks just as if they were non-exclusive. 


SCUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 7-4500 


z 
* 


2! Le a u 


Cramer-cross 4349 
I have been with the company now as chief 
executive officer close to six years and that was never a 
consideration in my time when the licenses ~- when the con- 
tracts were dirafted, whether they should be exclusive or 


non-exclusive. 


Q Has Bul ever had occasion to grant permission 


under the BMI conse . decree to direct licenses? 


TEE COURT: Will vou repeat that? 

2 Has BMI ever had occasion to grant permission 
under Section 4 of the BMI consent decree to direct licensin< 
by its members? That is, direct licensing to users making 
direct performances to the public? 

A Well, to the best of my knowledge we were -- sin 
I have been there we have never been requested to issue such 
a license so having never been requested, we never granted 
one. 

What happened before I can't reaily say. 

TFE COURT: I am confused because I am not 
sufficiently familiar with the terms of the consent decree 
that vou are koth talking about. And Mr.Cramer talks about 
the fact that under the decree the writers have a right 
to licerc: directly and Mr. Hruska talks about the question 
of BMI giving consent. Which is it? 


MY. HRUSKA: Y our Honor, will you take a look 
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at Secticn iV of the BMI consent decree. 

THE COURT: Lou are enjoined from failing to 
grant permission. You regard that as their having the 
right and Me. Hruska puts it in terms of your granting per- 


mission. 


RHE WITNESS: We are talking about the same 
thing, vour Honor. 

“Re HRUSKA: IT think so, except for the other 
Limitat: 3 in that Section IV limitations as to specific 
performances; =~ 

TIE COURT: We are getting too far afield for 
ray inquis. = wanted to know why you approached it in 
different ways. Now Z understand that. 

Q Mr. Cremer, I understand that there may be some 
disagreenent between us regarding the meaning of Section 
IV of the Bu consent decree, so let me put the question 
this war: Would there be any business reason wiy BMI 
would take axclusive rights from its members, assuming that 
it in fact iid take exclusive rights from its members? 

THE COURT: Sustzined. First of all, it is 
an hypethesis on an hypothesis, but even an hypothesis in 
this situation doesn't mean anything. I am perfectly 
willing to sear why what has happened has happened and how 


it works, bat I think that is the limit of it. 
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Q Have you, Mr. Cramer, talked to ASCAP writer 
members during your term of office with BMI -- 

THE COURT: To ASCAP members? 

MR. HRUSKA: Yes, sir. 

Q — regarding those writers leaving ASCAP and 
becoming members of BMI? 

A A minor change in the temainology. BMI doesn't 
have members as such. We have affiliates -~ 

THE COURT: Just a minute. Miss Kearse? 

MZSS KEARSE: I want to object on the grounds 
of relevance and I object to the continued going beyond 
direct examination. 

THE COURT: As to this line of questioning, 

T have ruled that Mr.Cramer is Mr. Hruska's witness. 

MR. HRUSKA: And that will be true, your Honor, 
for -- this is the next to the last area that I mean to 
cover and I think I will cover both of them very briefly. 

A The answer is no. 

Q Are you familiar with discussions that have been 
held between vour subordinates at BMI on the one hand 
and ASCAP writers or business agents or lawyers for those 
writers on the other hand on the subject of those writers 
becoming affiliates of BMI? 


A I don't know what the term "familiar" means, but | 
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I do know that. discussions have been held between 
members of ny staff and ASCAP members about changing 
affiliations. 

Q Have you becone involved in the question as to 
the amount cf guarantees which might be offered those 
ASCAP writers as an inducement to have them become 


affiliates of BMI? 


A I don't know if the term "guarantee" is appro- 
priate. I don’t know if we offered guarantees to then. 

2 Guaranteed advances? 

A We may offer them advances. Yes, the terms ~- 


to these writers are discussed with me. 


to expedite matters, occasionally the terms of the advances 
| 
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Q Aren't some of those advance monies which the wri 
can keep even if his level of distribution based on useage 
does not rise to the level of the advance? 

MR. TOPKIS: Objection, your Honor. 

TUE COURT: Sustained. 

Q Does BMI in dealing with ASCAP writer members in 
this conext have any rule of thumb regarding the amounts 
which ASCAP members will lose as a result of terminating thei) 
membership in ASCA?? 

AR. TOPKIS: Objection. 

MR. HRUSKA: We have had testimony, your Honor, I 
think from both sides, CBS and ASCAP, regarding the question 
of barriers to entry vis-a-vis ASCAP and Mr. Cramer, or 
Mc. Cramer’s crcyanization certainly, has to deal with the 
question on, I would think almost a daily basis, having 
writers leave ASCAP and join EMI. Surely the barriers pre- 

. sented to BMI in obtaining members from ASCAP would apply, 
I think a fortiori, to any new organization that attempted 


to obizain members From bocn ASCAP anc BMI. 


I am prepared to rule. 


~ do accept the fact since the economists on both 


1 
THE COURT: Do you want to say something on that? | 
i 
i 


sides have talked about the questions of difficulties of an” 


ease of going from one organization to another or being lured 
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out of an organization, thet whatever Mr. Cramer knows as 

an actual participant in the schere or being familiar with 

the process may be relevant but as to your particular 

question, I am not suse what it means and although I have oftan 


said that i: isn t important whether the la rs understand 


vhat it means, it is important that the Judge understand what 


Woul * wou read it back, please. i am overruling 
che objection ze line but not necessarily the question. 


i want to hear the siusstuc 


TUE COUT: You rean do they have a rule of thumb 
in comouting what amounts they will lose? 

ME. IHRISKA: Yes, your Honor. 

ME. Topas: I vriuct to that, your Honor. How 
can this witress k ow or poze as an expert on how much 
ASCAP members lose? ile may be right, he may be wrong but 
his testimony will not prove .t. And in consequence, if the 
fact in probandum is how nuch they will lcse-- 

PE COUTT: I don'ts: tink his answer can possibly 
bind ASCAF. 

ME. obne; That s all I care about. 
URT: Whatever it is, it may give me some 
Licht oa what the accitude or BMI is in trying to induce 
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ASCAP people to join their organization. 
Do you now recall the question? 
3 WITNESS: Yes. 
COURT: Do you have a rule of thumb in-- 


WITNESS: The answer is no, your Honor. 


COURT: I wish you said that a long time 


TAE WITNESS: I was sitting here trying to do that 
Q Waat do you know about what--if anything, about 
what ASCAP writer members under the Four Fund System will 
lose in terms of deferred conpensation as a result of leaving 
ASCAP? 

THE COURT: Is the question what does Mr. Cramer 
personaily know? 

MR. HRUSKA: Yes. 

MR. TOPKIS: Objection, your Honor, there is no 
_ compensation under the Four Fund System. The question is 
objectionable as a matter of form. 

THE COURT: I will sustain the objection to the 
form and ask Mr. Cramer, do you have knowledge and if so what 
knowledge dc you have about what the effect on an ASCAP 
member wno is u. er the Four Fund System would be in leaving 
ASCAP? 


THLE WITNESS: No. 
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Q When you were practicing law, Mr. Cramer, and 
representing Ces, did you ever have occasion to 
consult with 2n ASCAP writer or a representative of ASCAP 
regardirg he possibility of that writer leaving ASCAP and 
joining BMI? 

Tir: COURT I think we are getting aWfullr close 
to privileqed material when ve a lawyer what he had to 
A i a client's affairs. 

MR. ERUSKA: Ne may be able to end that very 
quickly, your lonar, by seving no. 


TIS WITNESS: May I have that question read back 


(Questicn read.) 

TUE WETNESS: The answer is no and I think I said 
earlier this morning that I had no relationship with writers 
and publist.e::s in their dealings with BMI at that time becaus 
of che possible conflict so this is one area that I did not 
get into ét all. 

Q Ave you aware of any studies made by BMI as to the 
anount of BMI music used on CIN, NBC Television Network and 
the ABC Television Wetwork? 

A Yes. 

Q Do you know what the ranking of those three net- 
works is with respect to useage of BMI music? 
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the third? 
A That fluctuates strom season to season, from week 
to week depending upon what shows are on for that particular 


period of time. 


In other words, which uses the most, the next and 


so I cannot give vou an answer as of today which 


er different kinds of music used on various 


1 recall what the situaticn was in 1969? 
or 70, I have a general recollec- 
rave the date in front of me. I haven't seen 


years but I čo heve a vague recollection of what it 


Could you tell us what taiat recollection is? 
MR. TOPKIS: Your Honor, isn't tnis the worse 
possible way to get this evidence? 


THE COURT: It is not the worse. It is along the 


MR. URUSKA: Very close to it. I am forced to 
agree with that, your Honor. 

THE COURT: In fact I have just written in my 
notes that the witness has a vague reco ection--of that 
point I mean, Mr. Cramer. 

TUE WITNESS: ank you. 
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We have no further cross examina- 


id redirect, your Honor. 
CCURT: Thank you very much, Mr. Cramer. 
38 excused. ) 


sc! I call Mr. Paul Rosenthal as my 


, Called as a witness, having 
svorn by the Clerk of the 


as Follows: 


whom are you employed? 


=ncorporated. 


Manager, Logging «nd Clearance Department. 
Could you briefly describe your duties for 


I supervise the preparation of logs, cue 


gcieduling of the work, flow into the system. 


Waat are logs and cue. sheets? 


Logs are the documents submitted by various radio 


ons, television stations. The cue sheets are the 


music used of a show, TV show. Feature film. 
Ace logs typically used in certzin kinds of shows 
SOUTHERN DISTRICT COURT REPORTERS 
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and cue sheets with other kind of shows? , 

A Yes. 

Q How would you describe tne differences? 

A A feature film would be the actual log from a 
' cue sheet, waereas a live variety show would come off a 
log itself. 


TE COURT: Say that again? What about a feature 


Tu WITNESS: A feature film shown on the TV 


would be the actual log. 
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2 THE COURT: And you say a variety show-- 
3 “un (23S: Weld be recorded subsequently on 
4 the log itseli. 
5 TEE COURT: Jow, don't doubt that is all true 
5 j but I still find it a lictle difficult as an outsider to 
i 
7 ; envisage ho: 2.3 works. 
s ' No you by any chanee have with you an actual 10g 
9 ang a cue sheet thai you could shew me so I can envisage 
6 how these things work? 
u 
* MR. toten a think we have some logs, your 
2 lionor, that vs intended to broduce at a later time. 
i$ Tic COURT: alt vight. 9 
14 i Can y Cesccibe in more detail, Mr. Rosenthal, | 
is. | just hew the process works? How does the logging and the-- | 
6 | 


i Tig WITNESS: The members of my staff, your Honor. 

| THF COUNT: And they watch the show, for example? 
Tii WITJESS: Oh, no, sir. A log is submitted, 

in chis case from CBS, showing what was presented. 


THE COURT: What has already been presented. 


TYE WITNESS: Yes, for a given period of time. 


For the morth. We in turn-- 
TEE COURT: If they do that, what do you have to 
do, or your staff? 
THE WITNESS: We start to extract the musical con- 
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tent for identity from the log .tself and if the name ofa 
feature film is presentec-- 

TIE CUUR’: You mean they give you a log of every- 
thi that bas happened. 

TiL WITWESS: Yes, sir. 

Ti COURT: And chen you take the music off, the 


BMI music? 


m COURT: And the cue sheet, what? 

TIE WIVUESS: The cue sheet, in order to qet the 
musical cont23nt < ‘Se feature film or a TV film series, you 
know, wa go o a cus sheet hat is generally submitted and 
„ill stern to extract the musical content from th»+t 

M2, HRUSKA: I think that the record probably 


reflects the fact that cue sheets are submitted by pr .ucers 


of programs to networks and networks resubmit them to the 


Tat is done on filmed series, generally. 

hid logs made up with respect to variety procrams 
for example ize prepared by the networks. I think that is 
reflected in the record. 

Ml. DAVIDSON: I will ask that there be marked 
for identifi ation as BX 1 and BX 2 these two documents. 


(3X 1 and 2 marked for identification.) 
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i 

1 * Mo. Re. r han, q vou BX 1 and BX 2 for 
170 
i 


2 identifiecetion ac ssk if * car identify then. 


cher, before we have testimony 


on this, could we weit unt. we ind our copies of these 


{ 
í } 
| A 
aq suhibits out? We re not en any notice, perhaps because | 
| `e Davidson did roi thins ? was going to get into this | 
i 
f 
i 


iS subject, thay these docvmeniz would be used and it may take a 
71 moment: satii we cs: get cor: „ of them, 

9 

i 


2 PLE IS TS # iust takes a moment, I can't 
11 


t we necd iy for i mar co say this is a cue sheet 


(Se 4 t's gə ahead en if cnere are problems, you can 


ask a few estra questions on cross 


H 75 3X I is a Log shest, 
d 
is 4 3X 2 is a cue sheet. 
H 
-g HR. DAVIDSON: I think your ilonor, in view of 


CRBS?’ preblens, I'l) defer offering them but I would ask leave 


te hang thei ip to your Honor so «hat your Honor can have an 


idea ee 


SHA COURT: Do you have any objection tu my lookin 


at them? 


d 


MR. nsr: No, certainly not, your lonor. 


- Carape f` eul 5 
muD ST CHS 
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Rosenthal — direct 
THE COURT: Thank you. 

Q r. Rosenthal, during the course of your duties 
have you become familiar with the music logs and cue sheets 
which are submitted to BMI by CBS Television Network? 

A Yes, I have. 

Q Lid there come a time when you made a study of 
feature use of BMI music on CBS Television Network? 

A Yes, I did. 

Q What period was covered? 

March of 1972. 
THE COURT: The month? 
THE WITNESS: Yes, sir. 

Q wow, in terms of the types of programming aired 
by -BS during that month, would you describe that month 
as typical? 

A Yes, I would. 

MR. HRUSKA: Your Honor, I move to strike that 
Last answer because I don't believe there's been any 
foundation laid for an opinion by the witness that this was 
a typical month but, more importantly, we are now going to 
commence, obviously, a serics of questious about this docu- 
ment which w2 received 1 tnink last week but we have a number 
of objectlors ʻo 

TIE CO.: Is that the study? 
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MR. iIRGSKA: That's the study, yes. We have a 
number of objections to this document. 

Let me .ention one at the moment because I think 
it is dispositive and that is it appears on the face of the 
document that it vil? be offered on the bypass question and 
it seems to me thot this is clearly an example of evidence 
which is precluded by the stipulation. 

THE COURT: Well. you may be right but you are 
anticipating. 

Is this to be offered on the bypass question, 

Mr. Davidson. and is it offerad? 

Mik. DAVIDSON: Weli, there was testimony from 
Dr. Fischer to the effect that CBS, in order to take a per pro- 
gram license and operate under a per program license, could 
Only use that. per program license for very few programs if 
ic were to save money by going that route and this document 
would tend tc indicate that there are very few programs which 
they would require the per program license on. 

MR. URUSKA: The question of bypassing a blanket 
ox bypassing a per program, il:cse are both questions to which 
this stipulation applies and the obtainability of BMI music 
„. „ by virtue sf the stipulation, going to be governed by 
your llonor's determination on the obtainability of ASCAP's. 


THE COURT: I've never understood--wait now. 
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I take it, Miss Kearse, perhaps you should be 
the spokesman. 

First of all, will somebody hand me an actual 
copy of the stipulation? 

While I hunt for the text >f it, Miss Kearse, I 
would like to know, am I correct in understanding that the 
stipulation does have the effect of. I won't say requiring 
the Couri, but enabling the Court to--just a moment. Maybe 
I can find it and ask the question properly. 

MR. WRUSKA: I nave a copy, your Honor. It is 
my only cepy, however. 

"iit, COURT: Thank you. I'll give it back to you. 

„ Must admit I am in a state of confusion at the 
moment, but anyway, to try to clarify the thing as well as I 
can, the-c 3 no doubt, is there, that the effect of the 


stipulation is that if I decide that it is impractical for 


. CTN to obtain programming directly from ASCAP members, that | 


finding is binding on BMI. 

MISS KEARSE: Yes, sir. 

IR. HWRUSKA: Yes, that is true. 

THE COURT: Now, what difference does it then make 

Scher there are certain special aspects of the BMI 
Situation? Doesn't that subject, insofar as BMI is concerned, 
depend on i: doof in relation to the practicability or 
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impract:icaisi li s obtaining music programming directly 


Erom ASCAP ma: 

Mens KEARSE: Yes, your Honor. So far as the 
feasibility of acquiring direct licenses but this study goes 
beyond thax. 

question of the per program 
license possicil:.:ies wbich is another aspect of the present 
system and fr. Fischer ad some testimony as to why he thought 
the per progr:m dense wes not a reasonable way to proceed 
and that is a ds: Sent qvestion. 


7 answer that. 


per program license has been 
proferred in this cas r as another way of bypassing. 


cake the per program license and 


Honor, it is perfectly obvious and 
tce t test--if BMI has an argument that. we 
could somehcw achieve all of our ob’‘ectives with a per pro- 
aram bypass, then of course that-- 
THE COURT: I don t knew why you call it a bypass. 
Per program system, let's call it. 
MR. HRUSKA: Well, the icea of it, as I understand 
the point on which it is supposed to be relevant, the idea of 
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it # That we take a per program license which we use for a 
very limited number of programs anc then we avoid paying the 
per progran fse to BMI or to ASCAP by directly licensing 

all the other use for all the other programs. 

That I believe is the point of this offer. That 
in effect is a form of bypass. 

Now, if this form ef proof were to go in, this 
would, of course, ceraise and bring in the elements on the 
Section i point, the exclusivity provision of the BMI. consent 
decree, which is one of the very ings that Miss Kearse 

saying we shouldn't get into on the Section 1 
issue because, obviously, if DiI nas exclusive rights, then even 
if you took a LMI per program license and even if that license 


ovision in it permitting direct licensing, you couldn ‘t 
do it because BMI had the exclusive rights. 


E 
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VE COURT: Are you talking about putting in 


z= ae 


evideane in : ie en to o rroposed system that would be 
partly per progres, but.s>stantially direct licensing 


ox are you ‘aiking about putting in evidence on a combinatio: 


. 


cf blanket n ing ens per program licensing, and what 


* 
— — 


is the frre relevance of the proof with regard to per 


a 


program Liger: 


N. 32 EFARSE: First of all, your Honor, the 


vex program 7.leense docs not bypass BMI. That is a license 


already indicated that I under- i 


Stood thet, yes. 

MISE KEARSH: XZ there is a body of CTN progrfam: 
for which that weuld be appropriate, then CBS can do what- 
ever it wil. with respect to the other programs. If it 
wants to ge: direct licenzes, fine, if it wants to use 
all ASCAP music, well, that is another alternative, but this 
is not solely a bypass question. 

THE COURT: I am prepared to rule here that I 
will herr the evidence and I will consider it with regard 
to matters mat do not relate to me practicality or im- 
practicality of CIN obtaining programing directly from 
ASCAP or EM) members, which I understand to be the subject 


matter covered by the stipulation, and I think that takes 
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care of your problems. 
I think it takes oc of Mr. Hruska'’s, too. 
If later on BMI attempts to show that as a 
result of being able to go on a per program basis the 


necessary or more favorable consequences that you can also 


bypass, you will be free to argue that that falis afoul 


of the stipulation but I don't understand that to be the 
purpose. 

MR. HRUSEA: For the record, then, your Honor, 
let me interject the other objections I have to this 
exhibit and the Ins of inquiry based on the exhibit. 

Number 1 deals with one month in 1972, March. 

I think that is entitled to so little weight that it is 
not relevant. 

THE COURT: On that I rule that I will accept 
it, but you can bring out its limitations on cross-sxamina- 
tion. 

MR. HRUSKA: Right. 

Secondly, I think 1972 is not the key period 
here and in talking about a system permitting direct licens 
ing, whether it is bypass or per program bypass 

THE COURT: I make the same ruling. 


MR. HRUSKA: And thirdly, this study purports 
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to be based on 631 logs for the month of March, 1972. 


The study, I believe -- 
THE COURT: Mr. Hruska, the general nature 


of your objections you are now making it seems to me clear] 
go to the weight of the evidence and not its admissibility 
and if you can destroy the value of the reg art on cross- 
examination, you can move to strike it, perhaps, but there 
is no point in expecting me to be able to rule on these 
issues in advance. 

I haven't even seen the study or heard anything 
about it. 

MR. HRUSKA: I understand that, your Honor. 

My last point was that we are not equipped to 
destroy this on cross-examination or do very much about 
it, because we just got it last week and, as I say, it is 
based on 631 logs and we certainly have not had the oppor- 
tunity to review 631 logs between the time we got the 
document and today. 

I might say I believe this document was probabl 
prepared far earlier than the time it was given to us. 

THE COURT: If you are asking for further time | 
to — ae the witness -- 

MR. HRUSKA: That may be necessary after we have 
the time to review the logs on which it is supposedly based 
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THE COURT: I expressly rule that you have the 
right to raise that question hereafter. 

Q Mr. Rosenthal, how did yau go about making 
the study? 

A We took March, theCBS logs for the month of 
March, and we listed day by day each of the shows broadcast 
for that time period. 

Then we started to, as we went down the line 


of a log, show by show, determine whether there was any BMI 


feature use. 


Q pid any other persons assist you in making the 
study? 

A Yes, they do. 

Q Who were they? 

A Mr. Feilich, Mr. Kenney and Mr.Arthur. 

Q I show you a document which has previously 


been designated 167, although it has not yet been marked, 
and ask you if you can identify it. 
A Yes. This is the survey we did. 
THE COURT: We will mark it for identificati~a 
at this time. 
(BX167 was marked for identification.) 


MR. DAVIDSON: Would you like to see a copy of 


it? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES TOURT HOUSE 
FOLEY SQUARE, N. v., N.Y. 10007 TELEPHONE: CORTLANOT 7-4580 


Rosenthal-direct 
THE COURT: Are you going to offer it or 
question the witness about it? 
MR. DAVIDSON: I will offer it. 
MR. HRUSKA: I would object to its being off 
at this time until we have had a chance to go cver it. 
THE COURT: I think it is better for me not 


to look at it until you have laid a firmer foundation for 


its admission, at least if I can understand the questions 


concerning it without it. 

Q Mr. Rosenthal, I ask you to direct your attenti 
to that part of BX167 which appears aftar the first three 
pages. I ask you what those further pages are? 

A These are the actual work sheets that we did 
the survey. 

Q What is the information listed in the colum on 
the first colum which is completed? 

A That is the actual name of the series or show. 

Q And what is the information entered in the oo. 
headad BMI? 

A That is the yeses and noes, pertaining to whe 
they were BMI feature music or not, used on that show. 

Q I ask you to turn to the work sheet for March 
2 and directing your attention to the asterisks appearing 


in the last column, what does that indicate? 
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A That indicates that there was BMI feature 
music and the use was of an instrunental background. 
Q On any particular type of program? 


Yes, that was a soap opera. 


Q Were asterisks placed by any other programs o 


than scap operas? 
A No. 


THE COURT: Why did you use asterisks for soap 


TPE WITNESS: No particular reason, your Honor. 

THE COURT: Just your way of showing that is 
what that maant? 

THE WITNESS: Yes. 

MR. DAVIDSON: 1 think the witness may have 
misinterpreted the question. He did indicate that that 
indicated that it was just instrumental background use for 
features. 

THE WITNESS: Oh, yes. 

THE COURT: Well, every time there was just 
an instrumental feature use such as you described, did you 
have an asterisk or was that the only instance in the whole 
month? I mean an asterisk normally refers t~ something 


exceptional. That is why I asked -- 
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THE WITNESS: Wo. Any of the soap operas that 
had BMI feature use that with inst: vental backc.ound. 
I put in an asterisk. 
Q You only examined the soap operas to determ .s 
whether the features used on them were instrumental back- 


ground? 


and I ask you what that represents? 

A That is a summary, actually, of the survey. 

Q and what do the first two pages of BX167 repre- 
sent? 

A That is the wey we did it. The method that 
we used in preparing it. 

Q Do those two pages accurately set forth the 
methods which you used? 

A Yes, sir. 

THE COURT: You mean as a description of the 

method? 


THE WITNESS: Yes, sir. 
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Q Mr. Rosenthal, what is the nature of beckg.cund 
use, of music on soap operas? 
A Generally for dramatic effect. Ax organist 
playing some piece of ust. 

MR. DAVIDSCN: Your Honor, I would ‘ike to 
offer BX167 in evidence. 

MR. HRUSKA: We object, your Honor, for the 
reasons I stated before. 

THE COURT: Those objections are overruled oe 
to the reservation I nad at if you ned extra or further | 
time to cross-examine the witness on the basis of an exam- 
ination of the 31 logs, I will give it serious considera- 
tion. 

MR. HRUSKA: Yes, your Honor. 

May I ask that the exhibit not actually be 


received in evidence until we have had an opportunity to 


check that -- check these logs and determine the accuracy 


of this. And cross-examine ~- 

THE COURT: I will receive it at this timer Y 
can always,on the basis of whatever comes to your attention, į 
ask me to strike it. 

MR. DAVIDSON: I have no further questions of 


Mr. Rosenthal. 
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redirect 
CROSS~EXAMINATION 
BY MR. RUSKA: 
9 Mr. Rosenthal, when was mis study completed? 
A I believe during the summer of this year. 
Q do you know of any reason why this document was 
not given to us at the time it was completed? 
A No, sir. 

MR. HRUSKA: I would like to reserve cross- 
examination, until, your Honor, we have had a chance to 
explore this backup. 

THF, COURT: Have you concluded your direct 
examinatic:#? 

MR. DAVIDSON: Yes. I have one question on 
redirect now. 

REDIRECT EXAMINATION 
BY MR. DAVIDSON: 
Q When was the examination made as to which 
soap opera uses were solely instrumental background? 
A Just a few days ago. 

MR. DAVIDSON: I have 20 further questions of 
Mr. Rosenthal. 

X would ask the clerk to mark it. 

(BX167 was received in evidence.) 
MR. ERUSKA: Your Honor, may I ask -~ I may 


have been too quick to close on Mr. Rosenthal. 
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zb-3 Rosenthal-cross 
FURTHER CROSS-EXAMINATION 
BY MR. HRUSKA: 

Q yOu said on direct examination that March 1972 
was & typical month. What study have you conducted to 
enable you to determine that March 1972 is, in fact, typical)? 

A I would say just the experience with the logs 


themselves over a good number of years. 


the purpose of determining how typical March 1972 is? 


i 
Q But you haven't made any specific study for | 
i 


A No, sir. 


MR. HRUSKA: Thank you. 2 

THE COURT: When you say “typical,” Mc. Roseni , 
what do you mean by that word? 

THE WITNESS: Well, your Honor, there were no 
major political events, no Appollo shots, no rocket 1 
that would preempt a larga portion of a daily program. 

THE COURT: So you mean -— 

MR. HRUSKA: That may be atypical, - “ar Honor. 

THE COURT: That is arguable but 1 . to know 
what the witness means. 

So you mean there were no special everts which 
in your opinion created an abnormaily great or small 


use of music by CTH during that month? 


q 


E 
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THE WITNESS: That is correct, your Honor. 


THE COURT: Mr. Rosenthal is excused at this 


(Witness excused.) 

MISS KEARSE: Your Honor, I would like to call 
Peter Steiner to the witness stand. 

MR. HRUSKA: May we go off the record for one 
moment, your Honor? 

THE COURT: Yas. 


(Discussion off the record.) 


| 
PETER O. STEINER, called as a witness on 
of BMI, having been first duly sworn, was 
and testified as follows: 


DIRECT EXAMINATION 


“| 
i 
i 
i 
| 
19 | 
i 
it R 
4 


BY MISS KEARSER: 


ee Ee eds 


Q Professor Steiner, where are you employed? 


At the University of Michigan. 


A 

Q What is your title? 

A I am professor of economics and law. 
Q 


Are you also chairman of the Economics 


A Yes, I am. 


$ —— Pr) 
~ — 
SA RIG EMR OR SY Se PE a dee atte ees AT 


Q Would you tell us, please, about your educa 
background including whatever degrees you have received 
and from what institations? 
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A My undergraduate work at Oberlin College, 
received the A.B. degree, magna cum laude. 

Q What year? 

A That was 1943. A master's degree in economics 
from Harvard in 1949, and a Ph.D. in economics at Harvard 
in 1950. 

What was the title of your Ph.D. thesis? 


Workable competition in the radio-broadcasting 
Have you published articles on the broadcasting 


Some. 


How long have you been teaching economics? 


| 
| 


* 


Q 
A Since 1949. 
Q 


How long have youbeen onthe faculty of the 


ed 
— ame, 


University of Michigan? 


— 


R This ismy sixth year. 


Q When did you become chairman of the economics 


TRESS. Le 


dapartment? 
A Taree years ago. | 
THE COURT: Excuse me for asking, but since it ngs 
been raised, is that a rotating post of chairman or — I 
know in wee universities it is more of an administrative 


post chan it is a matter of standing. I don't doubt 
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that you are the best ecnnomist this side of the Missi 


us 


excuse me, Dr. Fieber. I do want to know what the chair- 
manship means? 

THE WITNESS: It is an administrative and 
rotating chore. 

Q Where did you teach before joining the faculty 
of Michigan? 

A I was a teaching fellow at Harvard from 1947 
to 1949. I taught at the University of California in 
Berkley from 1949 to 1957. 

I taught at the University of Wisconsin, 
Madison, Wisconsin, from 1957 to 1968. 
Q Can you tell us some of the subjects you taught 


A It has been largely in three areas. Industri 


— — * 
* * ists 123 1 = 
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organization, economic theory, and statistics. 


See" 


Q Have you received any fellowships? 


« 
` per 

7 
De 


A Yes. 


. 


Q What were they and when did yor receive them? 


A T had, what is called a facuity research fe 


— 5 ` 
W err 


4 
ship of the Social Science Research Council in the mid- 


2 


1950's. I think from 36 te 39. That is a three-year 


UY 
TEET 


fellowship. I was a Guggenheim fellow during the year 


ie 


1960-61. 
I had a Ford Foundation faculty research fel. 


— — 
CRASS 
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ship from what I think was 1965-66. 
Q Are you a member of any professional societies? 
A Yes. I am a member of the American Economics 
Association, American Statistical Association, and the 
Econometric Society. 
Q Have you done writing in the field of economics? 
A I have. 
MISS KEARSE: I would like to ask the clerk to 
mark this BX168 for identification. 
(Defendant's Exhibit BX168 was marked for 
identification.) 
Q Professor Steiner, does that BX168 contain a 
reasonably complete list of your writings? 
A I think it is complete as of about six months agd. 
MISS KEARSE: I would like to offer BX168 in 


MR. HRUSKA: No objection. 
THE COURT: Received. 
(Defendant's Exhibit BX168 was received 


in evidence.) 


Q Professor Steiner, are you the co-author of a 


textbook on economics? 
A Yes, I am with Richard Lipsey. 
0 How widely used is that taxtbook? 
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A It is used in several hundred colleges in 
the United Stater and it is used in perhaps 30 countries 
that I know of besides the United States. 

Q Have you recently broken the barriers to entry 
at a leading educational institution? 

A XI am glad you asked me that. It is being 
used this year at Harvard College for the first time. 
Q And what textbook had Harvard used previously? ~ 


A It is a pleasure. I think for the last 25 year 
they have used the book by Paul Samuelson. Perhaps next | 


f vé ` 1 Š * A s 
r, Iy Ll RR CE OE OS 


year it will be used at MIT. 


about general economic principles and goals. What generall 


is the function of competition in the provision of goods 


and services? 


A I think it is, to put it briefly, it is to pr 
vide for the efficient production and distribution of 
commodities that buyers wart without artificial restri 


y Professor Steiner, let me ask you some questio | 


* ts 


“a 
. 


on the quantity supplied. 


Q Is there more than one aspect to the concept of | 


competition? 


— ..... «—r ee 


R Yes. It is a many splendored thing. 


Q What are the various aspects of the concept of 


Sr. ae OFLK. 
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competition? : 

A Let me mention three. There is, of course, 
price competition. Competition in the price at which a 
particular bundle of commodities are sold. There is second 
the commodity bundle itself. One might talk, for example, 
of the mix of particular goods or goods and services or 
products. 

One might talk about, as I say, the mix. One 
might talk about the quality of individual elements in that 
mix. One might. talk about the ancillary services 


that may be provided as part of that mix. 


Í 
| 
| 


And third, I think is an aspect of -- another 
aspect of competition is what I think of as the transactio 
efficiency with which these bundle of goods are transmitted 
from buyers to sellers, from sellers to buyers. 

That itself has several aspects. There is not 
only the cost of getting it desivered, if you are selling | 
a commodity or providing a service. There is the speed wi 
which it is done and the convenience and other related things. 

Q How does competition affect such matters as 
price and quality and the efficiency of transactions? 


A Wall, it works by giving buyers alternative 


—— ca in ENE a 


sources of supply and by giving sellers alternative customers 
to dealing with. 
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In contrast to a situation, let's say, where 
a buyer faces only a single source of supply, has the 
choice of either taking the package or rejecting it. He 
can shop from one to another. He can choose that combina- 
tion of goods, services, means of transmission, price. 
He can ch e the one that satisfies, best satisfies him 
and if buyers generally select one kind of outcome, that 
forces other sellers to provide that or to be shut out. 

The other side of the market, I think, having 
potential buyers as distinct from a single buyer gives 
sellers an opportunity to choose which buyers they want 
to sell a particular goods to. It is the interaction of 
buyers and sellers, if you like, that in theory incompetiti 
lads them to arrive at a market determination of, conce 
the exchange of these goods and services on terms acceptab 
do both. 


And what is meant by price competition? 


To you as an economist. 


Q 
A May I say what price competition means to me? 
Q 
A 


I regard price competition as being the exis 
of alternative sources of supply, of sufficient alternative 
sources of supply to constrain the price that is charged. 

Q Can price competition exist if only one price 


is quoted in a given situation? 
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Yes, it can. i 
Q How is that so? 
A It is not the number of prices that are quoted. 
It is the number of alternatives from which the buyer can 
chouse. May I give you an example. From the testimony, 
I think it wes Mr. Vincent who suggested that when he pro- 
duced the Jim Nabors Show, he offered the package to CBS at 
a price and, as he said, they bought the price. Apparently 
offered them a single price and they accepted it. I 
regard that as a transition, nevertheless, that had price 
competition becaus? CES had alternative programs they could 
choose from and alternatives to which they could turn. 
Q Professor Steiner, are you familiar with the 
subject matter of this lawsuit? 
A I think so. 
THE COURT: Would you tell me what it is about, 
Mr. Topkis? You want to know what it is about too? 
MR. TOPKIS: I have been dying of curiosity 
which has been ill-concealed. 


MR. HRUSKA: I think that is the major defense 


in this case, your Honor. The defendants profess they 


don't understand it. 


Q Have you read the trial transcript in this 
case? 
SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N. v., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


i 


ee 


AMIS S ST Ses 


ziaza 


ya 


eee 


Steiner-direct 
Virtually all of it. 


Bave you read the testimony of Professor Frankl 


Yes, I have. 

Frofessor Fisher testified that there are two 
markets involved in this action. One, a market for a BMI 
blanket licerse and the other, a market for ar ASCAP blanke 
license. 

Do you agree or disagree with that view? 

A I disagree. 

Q Amd why is that? 

A Because I think that Professor Fisher confuses 
a transaction in the market with the market itself. I 
the market is the market for music performance rights and 
I think that a particular license is a transaction in that 
market. 

Q What wouldyou say are the commodities involvw 
in the present market? 

A let me mention three without thereby saying 
may not be nore. 

L taink people in that market are buyirg, to 
look at it from the buyer's point of view, in the first pl 
rights to tho anticipated performance rights. 


‘hese are to the anticipated uses of music. 
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I think, second, they are buying or may be 
buying or may wish to buy the rights to flexHoility in that 
choice, to last minute changes, to short notice uses. 
And third, I think they are buying the right 
to, what have been called in the trial record, spontaneous 


uses of music which I would regard as buying protection 


against infringement suits due to unexpect or spontaneous 


use of music. 
I think in a very real sense all . three of 
services are involved in the transactions that have 


charac: wistically occurred in this market. 
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Q Lew would you describe these three types of uses 
in terme of tie possibility of negotiating for performance 
rights in advance? 

A T chink the first kind of these is very easy to 
negotiate. Obviously a negotiated right to music uses that 
are antici pat2d well in advance create no problems for me. 

With respect to the second kind, the short. short 
term change, it really depends on how long the negotiating 
process changes and if there are some xind of negotiations 
„hat can't be done ithin two hours, then those rights can't | 
be negotiated for. 

Some within two days and so on. There is, I 

spectrum of what we mean by short notice tses. 

and finally, if the uses are genuinely spontanecus 
and live broadcast, I think there is no way of purchasing 
those in edvence excent by means of some sort of a blanket 
license or by some sort of infringement insurance, if that’ 

2 possibility which I haven't heard about in this context. 
Q mat do you see as the role of BMI and ASCAP 


in this warke t? 


A I think they are two of the middlemen institutions 


that have developed in the market that connects the copy- 
right holders and the principal users of those copyrights. 


They are two among many, I may add. I understand people like 
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Bernard Brodey, Harry Fox Agency and others, they are also 
middlemen in some sense, effecting these transactions or 
helping to effect them. 

Q Have you formed an opinion as to whether or not 
the blanket license from ASCAP or BMI is the only mechanism 
by which a music user such as CTN can obtain the commodities 
that are invclived in this market? 

A Yes, I have. 

rat is that opirion? 

It. is not in my view the only means. 

What other presently existing means are there? 

There are several. 

One, of course, is the direct licensing 
formance rigiits. 

Second is the per program license or is 
program license. 

Third, there is the possibility of some combinatio: 
between a pe: program license and direct licensing. 

Fourth, I sup: bse there is the possibility of 
setting up a new intermediate institution to attempt to 
collect cleavances. It seems to me there are a great variety | 
of presently available sechniques which might be used to 
get music perform ice rights. 

Q You mentioned the possibility of direct license. 
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Do you have an opinion as to whether or not there 


3 are insurmmounzable harriers to CTN's udoption of this alter- 


4 native? 

5 A = think there are not insurmountable barriers 

6 except for cransitional ones. I think there would be transi- 
7 tional problems. think it would have to be done with some 
& | lead time. I taink this is the sort of transition that 

°] always accompanies any sharp change in established business 
0 practices. 


wz THE COURT: Miss Kearse, could we break at this 


12 time? 

12 MISS xi S3 es. this wili be a good time to 
Ls j break. 

15. (Fecess.) 


6 BY MISS KEARSE: 


i7 ft Q Professor Steiner, have you formed an opinion as 


i |. to whether cr not competition exists in the present market 
19 | for music public performance rights? 

2 A Yes, I have. 

2° Q What is your opinion? 

2 A Yes. there does exist c.:.metition. 

2 Q Ard what is your opinion as to whether or not pri 


z | competition exists in the present market? 


2 A I believe there is price competition in the presen 
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market. 


Q Wowld you elaborate on that for us? 


A I think there is price competition in the sense 


I describeec earlier of there being available alternative ‘wean: 
of purchasing the rights to perform music. I think TI 
identified some of those. I perhaps can Say a bit more about 
it that the price paid by a purchaser for music right: is, 
of course, not only a payment directly to the copyright 
holder, it may involve payments to composers who are 
especial iy hired to perform, it may be a price paid in terms 
of negotiating costs, costs of acquiring rights, transactions 
It may be a zost paid in terms of speed and so on. And it 
seems to me there are just, whether we look at feature music 
or background music there are several alternavives and there 
are prospectively costs to the buyers of each cf those and 
they compete with one another. 

Q In your opinion does quality competition exist 
in the preseni market? 

A yes, ıt certainly does. 

Q Would you elaborate on that for us? 

A Well, there is very clearly within the context of 

ef items all of whic’. are covered by blanket enemy 
the choice by users among those compcsitions. There 


is further “ne choice between using some composition that's 


in a repertoire and haviny music specially composed, whether 
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it be background or feature music. There is choice with 
respect to such composed music as how you get to compose 
it. A choice among composers which has played some role. 
All of those seem to me te be choices of quality of music 
designed for particular uses. 
Q Professor Steiner, were you in court today during 
the testimony orf BMI vice president Edward Cramer? 
A Yes, I was. 
Q Have you beccme familiar with the way in which 
erices for music licenses with various users are arrived 
at? 
z, = nink I have some appreciation of that. 
Mx. Cremer testified earlier today that the prices 
for BMI licenses are negotiated. 
Does it make sense to you as an economist to talk 
about power over price in the context of negotiated. prices? 
A By power over price you mean power by a single 
party to the negotiation, no. I think all parties to a 
negotiation exercise a degree of power. They are discussing 
and arriving at a price. 


Q In your opinion, does 3MI have monopoly power 


over the negotiated price of public performance rights? 


A I do not think it has monopoly power, no. 


What factors enter into that opin. sn? 
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A Well, I think in the first place there are alterna: 
tive sources of supply that it does not control that compete 
with it. There are other agents. There is the possibility of 
direct negotiation with copyright holders and so on. There 
is also the fact that in those negotiations it is, if ve 
talk about it. as negotiation with television network, for ex- 
ample, its power is )» at faced with the 
power of the purchaser on the other side of the market. 
Indeed if I may go on, if I recall what Mr. Cramer 
said, that they had made an offer to have disagreenents 
subject to arbitration, impartial arbitration. It coesn't 
seem to me that a monopolist would make such an offer. 
I don't think that that evidence would lead me 
to change my view with respect to their power over price. 
Q Mc. Cramer also testified that CBS declined his 


suggestion tiat matters of a license for Cru ne submitted to 


t. arbitration. Does this declination by CBS have some signi- 


ficance in your view? 

A | nere is disinclination? Well, it suggests to me 
they are not terribly afraid about facing the power of RMI 
in those negotiations. They assume they could hold their 
cwn in them without arbitration. 

Q Professor Steiner, do you have an opinion as to 


whethex or not the present market is operating efficiently? 
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A Well, that's a complicated question. I think it 
is operating efficiently and in many wys. 

Of course, I don't have a standard of another 
way of operating in front of me at the W to say if it 
is more efficiently. I have a good deal of evidence to 
suggest that it efficiently makes this large number of poten- 
tial exchange of music performance rights. It seems to me 
to make it with fairly low transaction costs. 

Q Hr. Cramer also testified earlier today that all 
three national television networks have blanket licenses or 
have taken blanket licenses from BMI since the early 1950's. 

Waat in your view is the significance of that 
fact? 

A That's what we would call in economics related 
preference. The fact that this particular market mechanism 
ceems to have been continuously used and very widely used for 
the exchange suggests to me that it is a very efficient 
form of transaction in this market. 

Q Nr. Cramer also testified that there are a few 
broadcasters which have taken per program licenses, 
including CES Radio detwork. 

What in your view is the significance of these 
facts? 


A tell, I assume this means for certain kinds of 
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uses that thexe is an alternative that appears to be more 
satisfactory io the parties that has survived in the market. 
As I recall the figure was severai thousand to six for which 
the blanket license appeared to have been the preferred form 
of transaction. 

Q What do you see as the role of a user's need for 
insurance with respect to performance rights which may be 
needed but are not certain to be needed with respect to the 
efficiency aspect of competition? 


A Well, it is clear that a blanket license provides 


the access to or the potential access to a very larqe number 


of pieces of work and thus provides protection against 
infringement of that work due to unexpected or spontaneous 
or very short notice uses in which time it would not be 
possible to obtain clearance without some pre-arranged form 
of this kind. 

Q And with respect to rights for short notice uses, 
how would the blanket license and direct licenses compare 
in terms of transaction costs? 4 

A Well, clearly having gotten the blanket license 
one has rights for use with no notice whatsoever. 

9 De you think the transaction costs would be more 
or less with respect to those uses if a user were to attempt 
to get direct licenses? 
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A t think we have had a good deal of testimony 
about the fact that it would be necessary to get a specific 
permission tc negotiate specific clearances for particular 
28% you ¢ic av. eve a blanket license. Its been 
argued that first ic is possible but second it is not 
necessarily instanteous or immediate. Both of those things 
lead me to think thet the blanket iicense efficiently handles 
that aspect cf the probiem ¿long with the spontaneous uses 

Q New let me ask you to assume that CTN announced 


that effective iv a year. say, it would cancel its blanket | 


licenses from zg and ASCA? and would acquire the bulk of 


its requirements for public performance rights directly from 
writers and publishers. 

t 

| Eitner OTN would or CTH program producers would. 

t 
i | und suppose ihat CTY announced the establishment of an office 


for zaling ‘vith writers and publishers. 


on ow 
D 8 


1 1 such a situation would you have an opinion as 


to how writers and publishers would respond to requests that 


ae 
7 l they grant public ,erformance licenses directly to CTN or 
a I ; 
i ts program oroducers? 
| 
— i A I think they would line up with the CBS or CTN 
i 
gd i 2 2 2 2 . 
4 i window to rejist~ hei” willingness or their terms or the 
— i person who is available to negotiate for them. 
X i Q Bid what eads you to expect this response? 
| 
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selling their music and CN 
sre going to buy 
music pe Fonda: S peti L think don't want co 
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Have you estinony he CSS personne! 


being boycotted by 


—— — — 


we you trken this into account in arrivirs 


—— ——— 


at your opinion that writers anc f blishers wovld deal direct, 


with CT? 


| 
r A 
} 
| 
| 


that suggests that peop- 
would dez?, they Wz : „ie I, and | guess the phrase thai 
sticks ir m ning “ie Kit, Mx. Brettler, I thin: 
about putti: g his firse zad rorseines ak a T think f: 
and foremost. than. copuvricghe “olde. want ie hove their m 
performed ard char want so 211 tenje Teens gad i think t 
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Q Mave you read CBS’ answer to ASCAP interrogatory 


47 in this action which stutes that performance of a compo- 


sition on Cru has value beyond the performance royalty 


thereby earned, valve in terms of exposure creation of demand 
for records znd performances through other media? 


A Yes, I have. 
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Q In your opinion, what role would that value of 


the CT! performance play in determining what the most likely 


response of writers would be to a CTN request for direct 
licensing? 
A think it reinforces my view that they would not 

refuse to deal. K 

I think that their response and other evidence $ 
in this trial suggests that it is a very valuable thing for | 
a composer or an author to have his work played on a tele- 
vision network and since he makes his living by the sale of 
those things, I think he would continue to try and get his 


music played on that forum. 


Q Coes the fact that there are only three national 


—— anne 


television networks play a role in your opinion? 


A It plays a big role, sure, that if television 


one of only three and a large one, a large one means that to 
refuse to deal would shut out a very large part of the poten- 


tial buyers for your market of performance of your work on 


| 
performance is important, the fact that you are dealing with 
j 
i 
t 
f 
{ 
i 
1 
* 


television. | 
Q are ycu familiar with tha testimony of Duke Vine ©} 
that when a writer is hired by a program packager to compose 
music for the program he is required to deliver synchroniza- 
tion rights to the packager? 
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A I remember that testimony, yes. 

Q I< CTN or the program packager were to state to 
writers that in order to be hired to write music for a 
particular program the writer would have to negotiate and 
deliver not only those synchronization rights but also public 
performance rights, what would you expect to be the most 
likely response of writers? 

A I would expect writers to negotiate. I would 
expect the negotiations to lead to an agreement. 

Q Are you familiar with the CBS contention that 
a mechanism using a combination of per program licenses and 
direct licerses would be unworkable because the last guy 
in line would held CTN up? 

A Yes, I am- 

MR. HRUSKA: I object to the question, your Honor, 
to the extent that it purports to define CBS" position on 
that point. 

1 think that it is not an accurate reflection of 
the CBS pcsi.tion. 

PHE COURT: I don't think any question needs to 
be put in terms of testimony. You can see if the witness 
agrees with that proposition. 


MR. KEARSE: I wa- referring to specific testimony 


j 
| 
by Mx. Sipes. | 
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run COURT: I don't want to have to rule at this 


time whether his testimony added up tc that. 


with the proposition? 

TIE WITNESS: 1 remember the testimony. I thought 
when I read it it was foolish. 

THE COURT: Excuse me. Does that mean you dis- 
agree with it:? 

TUE WITNESS: Thats correct. I stand corrected. 


I disagree with it. 


Wrether or not Mr. Sipes said it, do you agree 


Q Why do you disagree with it? 
A Oh, for several s2asons. First of all, as I think 
the evidence has persuaded me, people are in the business 
of selling music, are selling music rights for performances 
over and over and over again. 
They are, if you like, in an industry where there 
18 are repeated use of their music. They are in the business 
not for one killing but for a long, long time. They know 
That the people who buy their music have memories and if 
they held them up or were regarded as having held them up, 
they would be likely to suffer in the future. 1 thirk 
there is some examples to the contrary. The hap»y birthday 
business that: played so prominent a role early in the triai. 
My reading o that sounds as if you get a reputation of 
behaving thai: way you don't get happy birthday played very 
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often. 
Bit I chink equally important to that is the 

fact that it just wouldn’t work. That is, if you--in the 
first plece, the negotiators on the other side would be 
likely not tu know--let you know that you were last in line o 
if you did, vou would simply find yourself out in the cold 
and other people selling your music. 

c A::e you familiar with the testimony of Mr. Sipes 
that tl e 11 a certain amount of music in the can and that 


CTit is afraid that it may be held up with respect to music 


in the can if it attempts to get licenses directly? 


A I renember that testimony, yes. 
Q Də you agree with that view? 
A No. I think it is very much the same kin of a 


story. i think that people whose music is there will want 


: a willing to sell those rights, + st as people with 


7 — 
8 —— , T 


to have tneir music used in the future and I think they will 
synchronization rights already, for music already synchronize: 
testi ĉie that they old them after the fact. 

I *hink tnat after all, even if music is in the 


can, there ig always the possibility of dubbing tat music 


ee) 


out and putiing something else in. 
So it seens to me on the grounds both of the 


ability to rot yield to the holdup on the part of the owners 
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| 
of the programs in thecan that power exists and I think that | 


there is no reason to suspect that the users of nusic who 
want to have their works purchased in the future would be so 
short-sighted as to attempt--as to attempt to refuse to deal 
on a reasonable basis. 

Q And suppose there were an attempt to refuse to 
deal with cru in this situation. 
9 Is there a mechanism presently available which 
10 would place some limit on the amount of risk CTN would rur? 
m A Well, I think that CTY can always, under the pre- 
2 sent consent decree, if I understand it, can ask for a ver 
3 program lice1se and can negotiate a price for a per prcgram 
use and if that price is not reasonable, as Judge Ryan 0 
review it but I am not clear on the legal details of it. 

MR. HRUSKA: I move to strike the testimony. - 

think the witness was unfairly asked to render a legal opi:'o 


and I believe his testimony is inaccurate as 4 matter of 


i 
law but whether it is accurate or not, I don't think we have } 


to get into matters of legal issues with an economist. 
THE COURT: I think first of all, as I understand. 
it, although it is peripheral. to my holding, you are a 
professor of law, but are you a lawyer? 
THE WITNESS: I am not a lawyer, no. I am a pro- 
fassor of lew but not a lawyer. 
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THE COURT: A prorassor of law helps. ` i 


Bub, petting ther aside, it seems to me that he 
is entitled to tell us the basis of his opinion and the | 
basis of his opinion is to why he doesn't agree with Mr. 
Sipes' view about the problams created by music in the can 
and it incluces mong other hings his understanding that 
per program license would be available, so I will allow the | 
answer. 


Q New, Professor Steiner, are you familiar with 


—— 


CBS' propose per use syster? 
A I think so. 
Q eve you formed an ecpirion as to the desirability 


of the GES pez use system from tre point of view of a uter? 


— — —ö a 


A BY the ager you mean CBS, cru, in this case? 
Q Yas. 
A May I just beck off for a moment and say that this 


system ard how it works and how desirable it would be wou) | 


depend very critically onwhes the level of the fee is for | 
the quote pei: usc feature. | 
H $ 
| 
7 R A 1 r 2 
a a I teink of thet as a per non-negotiated use fee oi. re 
* 


2% 4 of the proposal, as I unde rs and ihe proposal. It complies | 


$ 2 . — > 2 
23 direct rect. ation Fer some portion of the music rights ard a 
og | i i ; 
e i fee to be se: for a ron-negutaited use on a per use basis. 
ii 
2 


j re T understand “nat, 6 mer discussion of how it 
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2 would benefit or faii to pelle kit CYN would depend on the 


3 level >o? that zate. 


— 
wa 
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Sur: qu g to make the record clear, ani 
to bo seye hzi wa are all talking about the same things, 
I believe tnat what CBS proposes is chat there would be a 
pool of mete which would iw: licensed by ASCAP or BMI as 
the case nijut be on a per use bisis, but that for that 
pool of music, the per use rates would be negotiated in the 
by the parties and, if they were unable tc 
negot:.2:2 the rates, unabl: to r2ach agreement, then the 
Court would fix 
Taarcatzer, of cour: there would be no further | 
negotiation arë xX think taat is what. you mean, isn't it? 
YEE Yp 8 Z didnt understand it thet 
way, YOIr lenz, ane Sf 3 2 
Tz COURT: De tounsel agree chat I have corre ctl: 
stated ic? 
223, yeux Honor. 
T believe that the proposal is cha 
suid attempt to negotiate but if they wer: rot 


abico ko ag. se Ca tha per cza rates; then the Court would 


May I express my 


thoughe that even with respe t 


hb-2 
0 that peo). of eic that »ac not withdrawn, it was 
in this veseryvoiz, the CT nroposai contemplated the poss- 
ibility that. CIN might negotiate di eatly with the individua 
copyright hcider in particular-czses and agree to the use 
of their rusic at a price that wes lcewex than this 

THE COURT: I bida't cone to what else might. 
happen. We éxe talkine first abcut how the price for the 
Pool vor id be reached. 


THE 1 


D 


E E 


TEE COURT: And that price would be reached eiihe: 


on a negcoti:ted hocis o i£ the nevotiations were unsuccess:; 
ful, by the Cceur: fixing 7z. fre. 


it is fair te point out that at ler t 


in my mine it is relevent txat ir the twenty some yd ars of 


i 
| 
i 
| 
! 


history Gf similear mecherisz. fer arriving at a price under 


the ASCAP consent: Sseree, iha parties have all,in the Last. 


— —— 


analysis, set price tie uselves although with the blessin: 


oe 


of che Court. is © formeliz:tion at wa: ; times. 


t the pool vould 


> proposes that it wouid 
„ gowposers who in the 

2 5e n: T tele * 2 4 Tei La? “gy P52 te th ` 

ERE HEE bikers TL SAAR could hav. withdrawn eir 


ansio bun these ia nothing ha vonid preven: CBS from going i 


4407 
55-3 S naz-ddragt 


o a man vho nas y z vichdr zun bis ausäic and asking him to 


—— aara aae 


Withéray his ausic. 

MISS KZARSZ: Wo, your Honor. I believe that 
the pzoposel is that even vith respect to music in the 
per uso raservoix, CBS would propose to negotiate directly 


2 


with h2 owners of that music for Girect licenses. 


N2—2— —— ͤ— AER 


isn't that correct? j 
MR. SRR: I think that is exactly what the 
Court just stated. 


T CCURT: I 't put it properly “hat way 


OQ, 

— 

8 
* 

f. 


but when I tèlke in terms of withdrawal, economiceltiy ai. 


least, it see as to ne thet for whatever rights are granted 


in that way, it is a with¢cawal pro tanto. 
R. PRUSKA: in effect, for that particular 
use, right. 1 


THE UN: Go shead. 
j 
PIE WITNESS: T don't understand -- j 


q 
$ 
$ 


MX¥SS KEARSE: Excuse me. Let me have my problem 


8 


first. vt seems te me that if the song is in the per use 


‘be 


reservoir and a sixrect License s wavertheless sought, if 


those recotiatic g were vursuccessful CN could still use 
the mus ic. ot the ver use vute., 


THE (:: : Thet's cight- j 
! 
U 


WR, ausw.: Perfectly clear. No question about | 


HEN DEPT AC: D R PORTER | 
UNITED Jè LTES COURTS JSE | 
n ep 5 Y: 1 


mo: in effect a with- 


drawal at ail. 


what I moatt. 


to the extent tha’: the composer does 


{ 
| 
SHE COURT: Ne. I epologize, Lut let me explain 
Í 
Í 
i] 
| 


license ċirz:etiy in my mind, anay, 21 ; a with?rawal pro 
tanto, „bz. a: E take it everybedy knows whet pro tai to nears. | 

thing in tiis case, 
we know i 


ajreed wha. we 
i am not 


ne sure I un ierstand. 


ard there is an initial 
nevoriatien 


che pool. 


tT the pol., I, thea, as I envis- 


the sysier, omvisace that thero may weil be vuose: vent 


without azy nevotiation at all. 


es rich: of music in zae pool. 


ä — —[§é4v 2 


15 ILS: = us. c: . the 


— eng — 
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may be negotietions that break daewn aad result from usage 
of music ia the peol -- 

TEE COURT: een whom? 

TLE WITNESS: Between CTN and someone who has 
not withdrarn his music. There may be negotiations that 
may break dcwn, there can be subsequent use of the music 
at the per tse rate. 

Trere may ke nejotiations between CTH and 
someone whose misic is in tre pool and the agreement at a 
rate presunmbiy below this ver use vate. 

Sc, %% n I spoke of ron-negotiated use, I meant 
only the secord c™legery,s ta category of cases where there 
was not # nmegeciation and zgreement for rate other than 
the per use. 

TEE COURT: I uderstanc. 

n VISNESS: Wk I think I was saying was the 
way zn wra. che ster wov.ld work out would be critically 
affectet. by bow high trat yeservicior price, that nen- 
negotiate use price, Was. 

„ COURT: Can we call it ihe pool use price, 
pecavse ii Lg necvtiated in the first instance. That is 
what I iir.d (i .tfi cuit. 


Mi. “ROPREIS: T hata tie vise on this point, your 


SRN D&S TOIT 8 
NI ze Cesset h 32 
Fes + Guia NY Py. is Trep -o Es TL ND AN 


—— eter en 


DB- 
Honor, but your va 
In ar arca ‘where CBS posi‘: two alteoxnative situations, 
either one oz ice : whe: series «= prices. The so- 
sa may be one rice or many prices. 
TIE COURT: I ĉc understand that those alterna- 
but I am only trying to distinguish between 


the type of negotiation beiween ASCAP and CTN or BMI and 


CTN on zu 222 hand to set either cue price or a list of 


prices awl the nogotiction betwean the networks and & cc 


poser dc: cl? asi they axe ali necotiated in my mind. 


except: init. after they are negotiated in the first instance, i 
they are lite) Sox a period of time and there is nc further 


neqotla zi m in ralatzion to then. 


Taey are a Fal back position es you wee 


2 | 
5. 
e 


i 
j 
indicatiny, from ihe possibility of direct negotiations for | 


those wio have act withdraw: their music from the poci. 
t 


„ 


IE WIINESS: Les My understanding row is exa¢t- 


what: in your view wou'd be the 


i 
t 
1 
| 
t 
! 


prise o: price 


your Honor. I think we 
ough’: do get sown quantixvacsation az to what Miss Kearse 


means by ic Pant quecticn coula : san anything. 


4 
1 
. — 


Sve tner-Cirscet 


than <hot.? What figures are being 


discusec dy 


COURT: „ don’t think it is necessary to 


thet Concer 
indicate: what he 


hin on i 


tink int the Professor can 


ix mind and you can cross-examine 


AIT IESE: is cleat I can envisage < low 


that ner us wate, so that all copyricnt 


— —— eo 


„ . I-ad wi. d to withdraw their music aid 


nergninin; in every case. I don't knvv 


sut cleatiy are is such a number 


vato tank woulda have tazi effect, I am 


—— — 
—— . E — 
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Q ind if copyzich’: proprietors, all copyright 
proprietors Jid witihdray, ~vovlid the per use system in effe 
be an option 2lxeady available to CRS? 

A Yes. It would, of course, be the direct licensi 
at now exists. What: has been called the bypass, 
it. 

<ppose, Professor Steiner, that a relatively hi: 
cer use reservoir. What. 
in wee vier would that wouid be the result of that? 

A Let mo sauccash thet the per use rate is put ata 
‘level. that ould hate lovci that would be agreed on if wa 
hac 

„ming that ~- 
ing that for the purpose 
Of answ-vin: 
gain 
would expect virtually 
ali ji 142 Achs to oecur outside of the reservoir by direct 
negocriaticn An? what I was thinking, your Honcr, was that 


the per prost n raie woulkd be the highest rate that CIN 


would ever i willirg to ovy fer voks left n in the eee: 


2ince they vonuló aiva rex vire -- excuse me, always acquire 
t 
the igt r: o m fo artena progran at a per progray 


rate, 
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Stainer-dirsct 
juppeze, Professor Steiner, that the per use 
sate sero Zito. somewhere in the wijle and that some 
writers and .uoslishers withdrew their compositions from ths 


per use sesecvalr. 


Mat do you see as the effect of this on the 


efficiency ard so forth of the fuactioning of the 


present: Wark zu? 
K. HPUSKA: I object to the formof that 
question, your lionor., I don't believe it is comprehensible. 
TH COUR: Do vou sand the question, 
Profesiso:2? 
TH T LENSE ＋ Aarsta I have to clari: 
or dran it 2 Dii t ms to me that what happens, 


again, is à fenciion of whai fraction of the works in the 


l 


‘ 
‘ 

* 
a 


reservoir are Withdrawn -- 


COURT: Why don'i: ycu assume various different 


views mat would be uider 


virtually everything is with- 
shen we would be back essentie 113 
sing with a very large volume 
130. 


of anpyviohts wera withdrawn., 


— —ä—6ͤ——— —äü—çä Hs 


22 Sto lner-diracu 


1 thins there vould be a cw>ostantial amount of neq iatinc 


with baoelz whore vorks were left in the pool by CTN as it. 
attemptai tc sncwre per use rates below the rate of the 
reservoir rete, to secv.e direct rates below those rates. 
re vould thus be more transactions 
costs incurred. 
cases would be intermediate. Ir. 
axpect there would be more negotiatinc. 
jlity in which there would not be 
things were withdrawn and the 
J withdraw that. 
ihəre would under this schere 
tha amount of negotiation for direct 
rates thet ic evbstantialiy in case of what occurs now 
with the bl nhar 
your vian would C39 gain through the 
inst tut ion of ‘tha per us icensing system? 
t think taat CES hopes to get a per use 
vith e per ase rate chat is substantially 


zimit that E spoke about that would give 


sar Hono, may I interrupt to 
move tc : ke iestime „At “hes C38 hopes. 


stvike that. I don“: 


— U—ͤ — eae ee 


— 


ee T 
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respons. ve to the question either. I 
con't thiak that is what Mis Kearse sk ad you. I think 
che askoi vou as am economisi to give your opinion of 
what thoy wald cain by the new system, not what they hope 
to or wait you think they A ua ly would or wouid not. 

Iz that correct? 
MISE RARE: Ten, vour Honor. 


' 
i 
! 
t 
1 
ave TITTNESS: I wonder if I could have the on 
tion repented. 

1 


IE COURT: Whe Son's you xepeat it. Miss Kearse? 
gain by the insiicution of tue per 1282 system cf licensiny? 
ent vel. jain the chance to use 
they have share they are relatively 


signant heiser, and they would have 


C ty crastion wos, in your view what would C3 | 


use veserveix price in all cases 
I think cheir cost of 
music i sition vigats wor. 2 less than it is under a 
biankei: 1. angie. 
sy hope to gain. 
again move to strie 
ape to gain. 
"hope. " 


Cee vod. go down 


— 
— 


tr 


a _ n 


ST 


PSPs 
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even though che overall transactisnal cost would rise? 


i 
| 
| 
| 
woula hare tə see how the system worked to be sure. | 


A I think that is quite possible. 1 think one 

G dave you formed an opinion as to the desirabilit 
cf the C33 proposed per use systen from the writer's point 
of view? 

A Yes. 

QR What is your opinion? 


MR. HRUSKA: Your Honor, I object to the 
question, I don't think chat the desirability of the system 
froin the writer's point of view is relevant. It seems 
to we 

THE COURT: It all depends what is meant by the 
word "desirasility."” It is that vague. I would ask Miss 


Kearse t39 amend her question by talking about the economic 


benefits ox Jisadvantages. 

“ISS KEARSE: I certainly accept your Honor's 
amenément. 

A I think that tne costs borne by the copyright 
holders, writers and publishers generally would rise. 

THE COR: nat would rise? 

TES WITNESS: The costs that they bear would ris: 
and the revenues they receive wild be deciining. I think 
they would te worse off as a group under that scheme than 

SOUTHERN IISTRICT COURT REPC ERS 


LINITED STATES COur:T House 


-< e — 


nope eene PTE et 
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=e E — 
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under e stanket ache now in effect. 
THE CCURT: In other words, it would cost 
it would cost themmore to secure the sale of their music 
and vou believe, as the obverse of what you just said about 
ry bur irg music fon s, as a groupthey would get less? 
WHE WiN ES8S: I agree with all of that. I al 
“key vould have perhaps even greater expenses with 
respect to icing and monitoring to be sure their rights 
were noi. infringed than they now have. 


2 think they would perhaps have more problens 


—— — — — 


getting an 2quitable division of revenues than they now hive 
under t1i3 scheme. 

MR. HRUSKA: Can I have that last answer read 

Honor. 

"HE COURT: Yes. 

(Answer read.) 

And does the fact that there is a fixed price 
for compos. ions in me per use reservoir which CTN could 
use if negotiations broke down play a role in our opinion? 

ih Well,I think, as it hes been testified to and 
T M. Ir nA, thar chat price would become 4 virtual ceiling 
nvieng would tend to average below that price 
„mere it had the power to do 80. 


Professox Fisher expressed the view that the per 


SOUTER Ris GITR COURT REPORTERS 
ihe i ATES COURT i ROUSE 
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è gb- 
| 7 


g 9 - 148 de 
Steinere-divacs 


2 | use schedule o? rates to be established in t he CBS systen | 
2 4 would be ivharentily self-correcting. 
4 | Do you agree with this view? | 
5 A Wo, I de not. i 
6 Q And why not? 


7 A Weil, I think it is a ceiling price. I think 
that whateve:t mat price is, the negotiations would occur 


and lead to qe transactions at below that price. t see 


no tender ay cu that price to rise because any time there 


, 


was in fect a yaine to N above that price, they woul? 


— 
D 


simply exercise their opticn to use it, use the work witout 
the direct nacotiaticn and pay the per use price. 

Profecser Steiner, are you familiar with CBS's 
15. proposed alternative formof relief in ihis action, namely 


| that BMX ard ASCA? be enjoined from granting licenses to 
10 


> ae ae 
— ͤAuvu.—24.ññ——— 


televisicn networks 
78 t- A Yes, I am. 


Q Rave you formed an opinion as to the desirabil..ty i 


x | of this rreposal from en economic point of view? 
| 
j 2 ven „IJ hove. 

t 

{ 


‘ti C whet Ls your opinion? 

* i aA J. ank it would de ridiculous. 
4 

22 9 


vhat are the reesons for your opinion? 


A i think it woud he eliminating from the availubiay 
Artur OURS eren 
turp . ERH. Cur iy iune 
2 1 . rg Mis: CORTIAAS RAPD 
* 
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alternative means for conducting these transactions 
the very mechanisms that have proven so efficient over 


| 
! 
all these years. I think there is a great deal of 3 
to suggest that the blanket license is an efficient way | 


of conveyins this body of rights, this body of rights 
proved efficient not only in television networks, but in 
other forms of nusic use. 

2 I would like to read you an excerpt from Pro- 
fessor Fisher's testimony, Page 1651, Line 23, questions 
by Mr. Erusi.a, <eferring to depositions and the transcrip* | 
in this action. 

"Ç As a result of that reading, have you gained | 
some un¢ersi:andiny of the way in which ASCAP and BMI iain 
music performance rights to television networks? 

"P, Yes, I have. 

i In your opinion, is that system of licensing aus 
performance rights a compe zi tive one? 

"A No, it is not.” 

And continuing ct Page 1653, Line 18: 

"© Are the restraints on competition in your opinio 

the minimum extent necessary for the market to function in t 


licensing of performance xi to television networks? 


— 2 ͤ ꝓ—ä4 ä — 


N No." 
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"ir * 322 2 
Tes. SHL. 


dave zo, formed an epinion as to the soundness 


- Pisier’s conclusions? 


Les, „ have. 


122 1 Stein:r direct 


Q What is your opinion? 


A I disatree with hin. 


Q Why do you agree nis opinions are incorrect? 

A I think in the first place Professor Fischer 
has neglectec conszraintsc price under the blanket license 
that are there duc to the availability, variety of alterna- 
tive means of negotiating transactions. 


I thins in the second place Professor Fischer has 


1 
| 
| 
| 
i 
chosen tə neclect aspects of competition other than price 
competition. lle nas neglect3:d I think the very important 
quality competition and importantly T think he has neglected 
the transactional eificiency that is involved as one of the 
aspects, one of the outcomes of the competitive process. | 

Ard I think finally, by myself perceiving the * 
ket, by ccnfus ing, 2s I see it a transaction in market with | 
the market itself. he has failed to recognize the very | 
xtensive corpeti‘:ion that does əyisi. 

A SS K*XARSE: I have no further questions. 

Mii. TOPKTS: I hava no questicns at the present 
time, your Honor. 
CROSS EBX?A? MINi.TICN 
BY MR. HF USK: 


i 2 Is. It “our cenviction; Dr. Steiner, that any 


scheme cf creaniz. tion thai prevents the play of free market 
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forces is worse tian an equally free system that is as 
efficient and prerressive? 

A = vonder if you would--if I could have that ques- 
tion read? 

(Question read.) 

A I eyrec with that statement. 

9 and ia ere both in precedent and in your personal 
value judgmart a s.rong presuupticn ugainst the public 
utility concept if a reasonably effective a...iaative exists 
or can be found? 

TIE COURT: Will yo: rape = the question. 
(Cuestion raed.) 


I vould like to arswe. hat thie way if I may. 


I personally have and Y thins our system nas a 
strong piedilection in favor of market determination as dis- 


tinct from intericrence with that market determination, 


—— — — $ 


whether by public utility regulation or by other means. 


That is « prefereace for market use and market determination, | 


that is evidently in our system rebuttable when we feel that 
markets do not ad=,juately or cannot efficiently handle a par- 
ticular problem. 

Q Wil, n general terms, Dr. Steiner, you prefer 
a market characte:ized by price competition over a market 


which is chacacte.ized by the absence of price competition? 


tjer UET O 201 oe 
pL EES OS N! ERS 


UM: Se SS COCR Tb USE 
NI. T., MY. C. K.“ Pe ort: CORTLAND 74580 
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A Net al zys. I am act sure I would prefer pay 
televisicn to tel visien th..t is ron--vhere I am not buying 
a price. It seems to me thet price competition is one 
among severa’ aspects of competition and I do not always opt 


for price cther than other aspectu of it. 


a ete ae TCP D a 


I don't know moreover in cur society or in our 


values coliectivei any such overwhelming preference for pric? 
as distinct from ocher forms, of competition. 
Q Outside of a public utility sphere, and outside t 
of the pay TY arez, can you think of any specific commercial ; 
industries where icon an economic stendpoint the market iz 
better off vithoud price cowetitior than it would be with prid 
i 
competition? | 
A I con’ think it is very often the case that you | 
are talking about the total absence of price competition and 
so on. : 
1 think there are many cases in which we do not have 
every marginal aspect of every transaction priced separately 


where we have bundules of goods end services that are priced 


and where that appears to be an efficient-- 


Q zn other words, we don't have pure competition 


in this country but we have imperfect price competition? 


— —— —— — — 


A „hat's not the distinction I would make. Those 


are technical terms that fer to specific models. What I am 


N. HERA CAST CORT? Hr PORTERS 
Uri. it Im ri: OSE 


FEN. S in ., . (. Fiat S: OR TLann WED 
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saying here, we have a multi-dimensi.conal conec,t in 
competicicn in which there is icz, „ere is quality, there 
are ancillary services. 

cr example, in ina 21 good is sola and it 
has a guarantee that comes 

Trat guarantee comes as part of the package. You 
Ao not have the cption of buying that yood without that 
guarantee and paying seperately for it. It is an example 
of a trarsecion in which the maximum degree of rrice compe- 
tition his not occurred but X don't regard that as non-pricve 
competitive. 

Q Would vou agree with this statement: 

Toe vrrestrained interaction of ccunpecitive forces 
will yie.d tie best allocaticn cf ovr economi: resources, 
the lowest prices, the highest quality end the greatest 
materiał ocegress while at ihe same time provicing an 
environment conducive to the preservation of ou’ democratic, 
political and so ral institutions? 

A Under some circumstances and not others. We all 
know th2t price semp2titior van lead to externalties, to 
pollution, te ocher things coat indeed are not desirable. 

Q ind for the business cf Licensing musi: performang 
rights to television networts, you wouie conclude that non- 


price aspects of comoetitics are more important thar price 


lze 5 Steiner - cross 


aspects of ccmpetition? 


x A Ne, sir. I don't conclude that. 


It seems to me that the market has determined 
that the blanket license which has focused on a package of 
things, à package of commodity, bundles being transacted at a 
package price, that the market has produced that and that has 
arisen, thet is, is the market mechanism that has survived. 
Not that I think it is better. It seems to me that the mar- 
ket has demonstrated that it is a highly viable scheme, more 
attractive evidently than the alternative of completely 
direct l:censing. 

Q Your testimony in that regard rests on your 
assumption that direct licensing is e totally practicable 
alternative, that any television network can resort to wirthou 
competitive injury. j 

Let us assume--let's remove that assumption. 

Would you still have the same conclusion that the 
present use, continued use of the blanket license system 
demonstrates that it is the best form of system for that 
market? 

A I'm not sure what. you are asking me to assume. 

Q Zssume away the possibility of direct licensing 
as an alterrative. If you assume that away, do you still 


conclude that blanket licensing is the best system for 
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licensing o? performance rights to television networks? 
A t assume it is the best among the available 


alterna::ives if it sarvives. 


Q You gave testimony about one alternative wiich you 


believe is available and we will get to that 

I want you at the moment to arsume that alternativ 
away. rhat alternative is direct licensing. 

Ti COURT: The question is, if there were no 
right to direct licensing, would that affect your view as 
to the desirability of the present system? 

THE WITNESS: I think it is very important, I 
don't knew if this is what Mr. Ulruska is asking ue or not, 
I think it is very important that there be the option of 
direct licensing. It is very important that there .e an 
laternativa to dealing with ASCAP and BMI on the par: of 


music users and thus, I think the availability of tht alter 


. native is itself important. 


Q I want you to assume for the purpose of this 
question that that alternative does not exist. 
A That it is legally--you are talking about an 
exclusive license so it is legally not available? 
THE COURT: Why don't we come to gripes with tas 
issue in the case. 


The case is whether direct licensing is a practi- 
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cable alternative or whether it is not a practicable alterna- 
tive. 


You have expressed a view, at least your views are 


i 
’ 
| 
based on the implied conclusion that it is a practicable | 


alternative and Mr. Hruska is merely saying that--merely 9 
that if you had not felt that it was a practical alternative, 
would you nave the same feeling about the choice of the remair- 
ing portion of the existinc system? | 
PR. HRUSKAs Exactly. 
THE COURT: To what extent, in other words, does 
t 
j 


the availability cf that alternative inflvence your opinions? | 


THE WITNESS: That influenced my opinion. I believe 


also availaile, and I don't «know if I am being asked to | 
assume this away as well is that the combination of direct 
licensing with a per program alternative. 
The per program 1. cense is available. And I 
|. believe that feature is an important and practicable alterna- ; 
tive. If the question that I am being asked is if there was 
no alternative possible anc it was a blanket license or 
nothing, then does that. disturb me, the answer is yes, it 
would disturb me. 
THE COURT: I think or: that notice of disturbance 
we will al lc you to be released for the day. 
ve will continue in the morning, 
SHER bis RICT COURT F E“GRTERS 
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r 

MR. TOPKIS: Your Fonc ofore we recess could 
an idea cf what bur erh. is going to be. 

wW COURT: Let's talk in the robing room, 


P 


(Pijouznaed uatil 1¢ o'clock, December 12, 1973.) 
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(Trial resumed.) 


PETER O. STEINER _ resumed. 
CROSS-EXAMINATION (continued) 
BY MR. HRUSKA: 

"MR. TOPKIS: Your Honor, before we begin with 
Professor Steiner, I am glad to be able to advise the Court 
that in a spirit of detente that I hors will characterize 
our relations not only in this trial but in many others, 
we have been able to agree that the charts which Mr. Nathan 
will testify about will come in subject to whatever withering 
destructive analysis our friends from CBS may make of 
them. 

That being so, we have asked Mr. Nathan to be 
here ready to testify at two o'clock this afternoon, thus 


avoiding theproblem that Mr. Hruska had of otherwise not 


being abie to be here until Friday afternoon. 


SOUTHERN DISTRICT COURT REPORTERS 
UniT#O STATES COURT HOUSE 


N ti ** ee ua 


8 3 3 88 ESS 


a 
— 


bb 4429 


THE COURT: I am not quite sure that I under- 
stand. You mean subject to cross-examination that they 
make? 

MR. TOPKIS: Yes, of course. 

TEE COURT: Aré 7 take it that the problem of 
“underlying information" hu» been solved one way or the 
other. 

MR. TOPKIS: They will take a good look at it 
and criticize it. 

MR. HRUSKA: Right. I don't want to disturb 
the detente because I think it pretty much is as Mr. Topkis 
described, but I don't know that the agreement was that 
the charts would go in evidence. The agreement was that 
Mr. Nathan could testify about the charts, testify about 
how they ware prepared prior to our doing work on that. 


To the extent that testimony in cross-examinati 


* discloses the need for particular areas of backv> material, 


then we would, after that, look at that backup material. 
There is some hope, I think, that that might be 
unnecessary, depending upon the examination of Mr. Nathan. 
THE COURT: You will wait and see if you have 
a problen. 


MR. TOPKIS: Right. He will be here at two, 


in any event, ready to go. 
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2 Q or. Steiner, you had indicated on direct examina- 
3 tion that you had read a good part of the testimony in 

al this case, the transcript inthis case. 

s | Have you rad the depositions taken in the case: 
é A I have only recd those portions of the deposi- 
ji tions that heve been read into the record. 

4 Q Prior to asking this next question, let me 


9 | define for you what we had previously referred to as a per- 


formance license from ASCAP and BMI and that is a license 


in which ASCAP and BMI would charge the television networks 


on a per performance basis so many dollars and cents for eacl 


performarce, rather than on a flat fee basis or a yearly 


basis, yearly percentage of income, although it would not 
be a system in which the television networks or producers 
would license directly. 

All the rights would come from ASCAP or BMI. 
The only thing that would change would be the method of 
billing. 

Now, you had mentioned on direct examination 
the transactional efficiencies which you thought were brough 
about by the present system as a result of the immediate 
access which that system affords users, television networks, 


to the repertoires of ASCAP and BMI, this great volume of 


u M 8 8 2 8 22 2 SS K E 8 8 


music. 
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Would those efficiencies be lost if ASCAP 


and BMI were to charge television networks on a performance 


basis? 
A May J try and make sure i understand your questiqn? 
Q Surely. 
A As I understand your question, instead of negotiit- 


fixed fee blanket license or 4 percentage of revenues 


A 
ta 


bh: Yet license ~- 
Q Right. 
B — there would be an average per use number and 

then at the end of the year you would multiply the number 


of use by this average to get a certain total. Is that 


correct? 


0 It is essentially correct. I would rather not 


use the words per use here since it confuses matters because 


per use is a very special thing in the case, and on the aver- 


age price, it wouldn't necessarily be an average price. It 


would be a price negotiated between the networks and the 


S 232 3 8 * 


licensing organizations for each kind of use. There 


might be a different price for a feature, theme and back- 
ground use. 


Does that clarify it for you? 
A It seems to me that that involves a single 
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basic negotiation at the start of a period. 

2 Yes, of course. 

A And thus it is very similar in terms of the 
kind of negotiation that goes into the setting of an aggrega’ 
fee. 

Yes. 

A Whether the monitoring that would be involved 
under that kind of a procedure would add any transaction 
costs, I don't know. It doesn't seem to me that it would 
add a great many 

Q And you can't think of any other transactional 
costs that would be added as a result of the performance 
billing? 

A None that occur to me at the moment. 

Q I would like to refer to your testimony of yeəteij- 
day at Page 4394. 

A I have a copy here. 

Q At Line 15, I believe there is a typographical 
error. Could you look at the last word on that linə. 

A Yes, sir. I agree. It should be "revealed." 


Q Revealed preference, rather than related prefer- 


Right. 
THE COURT: What line? 


MR. HRUSKA: Line 15, your Honor. 
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2 2 As a basis for a few questions, I would like to 


at this point that question and answer. 


The question was: 
5 “Mr. Cramer also testified N TANA today that 

all three national television networks have blanket licenses 
or have taken blanket licenses from BMI since the early 


1950's. 


9 "What in your view is the significance of that 

10 fact. 

nio "Answer. That is what we would call in economics 
12 revealed preference. The fact that this particular mechanis 
3 seems to have been continuously used and very widely used 

M for the exchange suggests to me that it is a very efficient 
15 form of transaction in this market. 

15 ow, do you assume that the television networks 
7 


are the best judges of their own self interests? 


18 A I assume 30, yes, 
9 2 On that assumption, do you agree that the fact 
* that no television network has ever attempted a bypass of 
4 
A 2}. ASCAP and BMI indicates that the total cost of a bypass to 
2 


any of the networks that attempted it would be higher than 


N 


ù N 
, ee =a 


the network is paying now for a blanket license? 

A Well, almost I agree with that. I think that what? 
I would agree to is that the expected coet apparently was 
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sufficiently high that they decided not to take the risk. 
By expected cost I nean there is some possibility that they 
might save money but tlere is some risk that they might be 
worse off and somehow the product of those two led them not 
to take, not to take those risks. 

THE CO’ xT: We are talking about expected costs, 
meaning the costs that the network expected it » ba, not 
necessarily any demonstrable economic cost, right? 

Tic WITNESS: That's correct. And I guess, your 
tlonor~-~ 


TUL COURT: I am not saying you are right or 


TUIE WITNESS: As I would see the costs it is not 
the amounts cney would pay to people in negotiating but the 
costs would involve the possibility that they would not get 
clearances they need or have infringement spontaneous uses 
that could cause them problems. 

costs to then can have many elements as I see it. 


Q Would you agree that direct licensing on the 


scale required by a television network, if it is to fulfill 


its requirements for music performance rights, could not 
work without the creation of direct licensing machinery? 
A It is clear that mechanisms, middlemen of some 
sort, would be required, yes. 
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Q Could you turn, Dr. Steiner, to page 4416 of your 
testimony yesterday. 

I am sorry. I forgot to ask you and it is prob- 
ably seif evidence, but let me ask you, anyway. 

Would you agree also that the creation of direct 
licensing machinery would depend, the successful creation of 
it, would depend upon cooperation, assistance from publishe 
and writers of music? 

A If by assistance you mean they woula have to 
leave their names and addresses and that sort of thing, yes, 
of course. 

If you mean more than that, I think that-- 

2 It depends on what I mean? 

A It depends on what you mean, yes. 

2 But at minimum they would have to take some steps 
to signa. in some referrable form to the television networks 
how they can be reached and who was set up in their ozgani- 
tations to deal for these rights? 


A To the extent that information is not already 


available. 


As I understand, for example, with respect to 
synchronization rights, there existed a bit of that informa- 
tion-- 

Q In the llarry Fox organization? 
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A That's correct. 
34 2 Now, on 4461, you vere asked the question towards 
} 
4 the top of the page, "ilave you formed an opinion as to the 


5 desirability of the CBS proposed per use system from the 


6 writer's point of view”, and after some colloquy you answered 
7 "I think that the cost borne by the copyright 

8 | holders, writers and publishers generally would rise." 

9 | “Tie COURT: What would rise." 

10 You stated, "fhe costs that they bear would rise 


and the revenues they receive would be declining. I think 


12 they would be worse off as a group under that scheme than 
13 under the blanket scheme now in effect." 
\4 


Do you agree, Dr. Steiner, thst that sare condi- 


15 tion would occur in the event of a bypass by a television 
6 | network? 
7 | N I think that is less obvious. I think it is ` 


18 | possible. I think the total costs of the transactions would 
19 rise if I am correct, that direct licensing is overali less 
h 2% || efficient than blanket licensing but I think it is less clear 
21 | that the change in bargaining powers are such that the 
writers would bear most of the costs rather than the network. 
I think my own view as to why the direct licensing 


alternative has not been used is the expectation on the part 


x ® 8B RB 


of both networks and copyright holders that each would bear 


SCUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HCUSE 


41% 


jbe 4a Steiner - cross 4436a 


a sufficient share of the extra costs that they are wors: 
off under the direct licensing than they are under the 


blanket License. 
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All right. Z 
On page 4402 of yesterday's transcript, you 
stated at line 21, “I think that after all even if music is 
in the can, there is always the possibility of dubbing that 
music out and putting something else in." 
A Excuse me. 
Would you give the reference once again? 
Page 4402, line 21. 
Yes. 
Do you see that? 
Yes. 
Do you know what the cost would be for replacing 
dubbed out music with new music? 
A I think someone testified it woulc be hundreds or 
dollars. 
I don't know of my own direct knowledge. 
2 You are referring to Mr. Dann's testimony on 
direct? 
That's correct. 
Did you read Mr. Dann's testimony on cross? 
Some of it. 1 don't remember--I don't remember 


that portion and I--IL confess to you in my reading, which 


was substantial this last week, I didn't read every word of 


— 


all of the testimony. 
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2 Q All right. | 
3 | You don't recall Mr. Dann limiting hundreds of 
44 dollars figure to the simple mechanical task of removing | 
3 music fron a sound track and putting in new music? 
6 | A I remember that. 
7 2 Do you remember his further estimates regarding 
'e | the thousands of dollars it would cost having new music | 
9 | created, assembling an orchestry to play it, the sound | 
10 equipment, the hall, as it were, and the other costs atten- ! 
n f. dant upon that process? 
2 f A Yes, I remember that. 
13 | 2 You indicated on direct examination that you j 
4 believe that ASCAP and BMI were in the sane market. 
15 Do you recall that? | 
16 | A Yes. 
7 Q I would like you to assume for a moment that 
18 | direct licensing was in practicable for a television network. 
19 | Under that assumption would you then agree that 
2 } ASCAP and BMI were in different markets? 
21 A No. 


Q Still operating under the assumption that direct 
| 


2 

2 | licensing was impracticable-- 

24 MISS KEARSE: Could we have some elaboration on 
25 


it? I'm not sure that I know what the question means. I 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


7 
N {eee HOA 


8 DA 
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understood the last answer. 


MR. IIRUSKA: The question before was already 


MISS KEARSE: I'm not sure I understand what you | 
mean by the word impracticable. 

TUE COURT: I think the word has taken on certain 
gloss or patina in this case, that it means to me that the 
costs are too great to make it worth using it as a realistic 
alterr.ative. 

The costs of one kind or another, not necessarily 
economic always. It just won't be done, therefore. 

MR. IIRUSKA: Yes. 

run COURT: I don't chink that you can say that 
cru has decided it is not worthwhile for it to do so. 

Q Perhaps even to make it stronger, let's assume 
that it is just not a possibility for any reason at all, just 
not a possibility, cannot be done. 

Under those circumstances would you agree that 
ASCAP ar.d BMI are in different markets? 

A No. 


Q All right. 


THE COURT: What was the answer? 


TIIE WITWESS: Wo, I would not agree that they are 
in differsnt markets. 
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%) 3 COURT: All right. 

3 Q Still operating under the assumption that dj rect 
4 licensing is out of the picture, could BMI bid television 
5 network business away from ASCAP by lowering the price of t 


6 BMI blanket license? 


? A I think that's a question really that only the 
8 networks could answer. 
9 I have a view, but it is an outsider's view as to 


10 how that consideration might go on within the minds of the 


. people who purchase these rights for CTW. 

12 Q Let me ask you this: 

13 | Does the determination of whether goods or ser- 
4 : vices oie in the same market depend on whether they are 


15 reasonably interchangeable in the mind of the user? 


% A Yes. 


7 Q If direct licensing were not a realistic possi- 
bility, would a BMI blanket license be reasonably inter- 


19 changeable with an ASCAP blanket license for television net- 


æ | work? 

21 A May I make a somewhat extended answer to that 

2 | question? 

2 run COURT: Certainly. 

* A It seems to me one possibility very clearly that 


% a network could contemplate would be signing, let us say, a 
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blanket License with ASCAP and either limiting their use of 
music to the ASCAP repertoire or supplementing that by a 
program license from BMI with no blanket license from BMI, 
it could, I think, envisage setting up a new organization 
to acquire and hold copyrights, for example, of works per- 
formed by people under contract to them, 

I think the networks participated in the setting 
up of BMI when they chose not to use ASCAP music. 

And they could, I think, substitute for music 
that was controlled by a particular organization, in this 


case BMI, if that's what we are talking about, by utilizing 


| 
gawe 5 Steiner cross 4441 
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the music of other organizations even without direct licens- 
ing of individual copyright holders. 

Q Are you assuming in all this, Dr. Steiner, con- 
Berted activity on the part of all three networks? 

A No, sir. 

Collusive activity? 

No, sir. I was thinking only of a single network 
that might very well chose whether it needed all of the music 
in both repertoires or whether it needed them all and needed 
the particular bundels of services each of those contracts 
provided. 

Q If a television network took 1 blanket license frer 
BMI, let's say, did not take a blanket license from ASCAP, 
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wouldn':: you have a situation in which ASCAP publisher 


members and writers to the extent they own their own copy- 
rights, would be competing against a DMI blanket license 
and, therefore, from the perspective of the producer of a 
television program would be competing against music which 
was free at the margin? 

A I don't think I understand the question. 


Perhaps I should have it read back. 
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. I would be happy Co rephrase it or answer any 
questicns you have about it. 

THE COURT: Why don't we have the reporter read 
it beck. Then if the — understands it, all right. 
(Question read.) 

A I think I do understand the question now. If 1 
may, I will try to answer it. I think if you are saying 
that the ASCAP music is of no marginal value -- 

c No, no. 

A — to thse people, then, indeed, the network 
could get by -- may I finish my misunderstanding? 

Q Okay. 

P As I understand your question, indeed, if there 
were nc value to this ASCAP music, the network could, indeed 
get along well just using the BMI repertoire and the people 
who hold these ASCAP copyrights would be out in the cold 
and wovld have to find other uses for their music. 


THE COURT: I think what Mr. Hruska meant ~as ~-~ 


He is assuming competition, of course, between ASCAP and 


writers and publishers and BMI in this question. 
MR. HRUSKA: 1 am assuming competitica, inherent 
potential competition between musical compositions. In 


other words, that ASCAP music and BMI music could compete 
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against each other. 
THE ir: And if CBS or cru had a BMI blanket 


license, the question that comes across to me is, would they 


| 

| 

| 

| 

ever bother with ASCAP writers and publishers if they 
could get free music at the margin from BMI? 

MR. HRUSKA: I think tuat is essentially it, 

your Honor. 

O To make this very, very clear so there is no | 

i 

i 


possibility of a misunder&tanding: If CTN took a BMI blanket 
license and, of course, pay that flat blanket license fee, | 
producers of television programs could use, of course, | 
any amount of ‘BMI music they want and the producer wouldn't | 
perceive a cost to himself, an incremental cost for each | 
use -- that is what I mean by BMI music under those cir- | 
cumstances being free at the margin to the producer. 

Si; ze CTN in this hypothetical would not have 
an ASCAP license and producers would be called upon to the 
extent they wanted to use ASCAP music to license it directly, 
each ASCAP musical compogition would have a perceived cost 
to the producer. For thie he would have an incremental 
expense. 

Now, doesn't that create a situation where BMI 


music would be competing unfairly in a sense against ASCAP 


music in the mind of the producer because the producer would 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


\ 


* 


gab-3 Steiner-cross 4445 


have zero marginal cost for BMI music, Lat a positive 
margina? cost for ASCAP music? 
A But I bel‘eve -- 
Q Is the answer to that yes? 
Is the answer about the marginal cost yes? 
Yas. 
The answer to that is yes. 
Okay. 
THE COURT: I am not quite sure what the pro- 
fessor means by saying the answer to the marginal cost. 
' By definition there would be no further cost to the pro- 
ducer to secure another bu song if he already had paid for 
or CTN had the use of 211 of them. Your question was whethe 
that wouldn't be competing unfairly. 
MR. HRUSKA: Yes. 
THE COURT: I don't know whether the professor 


answered tht. 


THE WITNESS: Wot yet. 


THE COURT: Firet of all, I don't know what the 
word unfairly means in this context. 

Secondly, I don't know whether depending on 
the meaning that you have in mind, even the professor is 


competent to answer that question. 
What do you have in mind when you say "unfairly"? 
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Q There is a competitive advantage on the part 
of the BMI music in terms of the potential use by pr ‘ucers 
over that enjoyed or not enjoyed by ASCAP music. Tou 
agree with that? 

A To the extent your questton is defiaitional, 
I agree with it. 

Q Okay. 


7 want to go on. 


let it be Mr.Wright, Mr. Vincent, Mr. Sunga, can have a 
marginal song from BMI at no cost and can perhaps acquire 
the rights to something that is in the ASCAP repertoire 
at some cost. 

Q Right. 

A He, indeed, may decide that there is benefit 
in using this thing not in his repertoire. It is because 
I assume there is benefit in having songs in both repertoire 
that the networks have tended to have blanket licenses with 


each organization rather than choosing between then. 


Q Please do. 
A We now are in a situation where this producer, 


I read Mr. Sipes' testimony right, it would be quite percept: 
for Mr. Wtight to come to him and say, I need X thors and 
dollars to acquire that extra piece of music and Mr. Sipes 


i 


would have given it to him. 
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In any case, what I am saying is certainly 
there is a marginal cost to using this ‘extra piece of 
ASCAP music, there is from CBS' point of view the avoidance 


of the large lump sum cost. 


If in their view -- CTN -- excuse me, if there 
is in their view a benefit equal to this cost in terms of 
the quality of the program, advertising revenue it can 
generate, I would expect them to assist the producer in 


acquiring it. 
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U Don't you believe, sir, that the attitude of 
ASCAP members presented with a situation like this would 
harden considerably against this attempted CTN bypass 
hy virtue of the fact that they were forced to compete 
against BMI music if it was free at the margin? 

A No. I don't think the pressure would be on 
ASCAP irembers. I think the pressure would be on cC. I 
think it would be on CTN to find some other way of acquiring! 
the music that its producers wanted to use and I would 
anticipate that if they were adamantly opposed to a blanket 1 
license with ASCAP under the circumstances, they might 
well arrange for a per program license, so that at least 
in a perticular program they could acquire the rights to 
the music. I am taking your assumption that they are 
not allowed, somehow, to deal directly with copyright 
members, that the direct dealing is raled out, which I 
assume to be part of your assumption. 

Q No. That was two or three questions back. 


We are now in the area of whether or not ASCAP 


and BMJ are in the same market. You said, if I understood 
A 


you correctly, one of the reasons you believed there is ; 


that a television network such as CTN could in effect bypass | 


one at a time. 
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I am now testing tue proposition as to whether 
dated centintic to assume that CTN could bypass 


- „ zime, bypass ASCAP while retaining a BMI blanket 


A No. I think that relaxing that assumption 
makes it even easier for me to visualize then doing this 
hypacse They retain one blanket. license, they are in 
ə position to negotiate in a variety of ways for use of work 
sot contained in tue repertoire of the company from which 
they have the bianket, from the association from which they 
Ao not nave the blanket license. 

They could do it presumably by directly 
negotiating with the publisher for his whole repertoir. 
could do it by acquiring rights for a particular use of 
that perticular piece of music in that particular context. 

They could do it by dealing with ASCAP for 
a per program license, I understand, and I don't see any 
reason why they are prevented from sọ negotiating and might 
indesd do so any time that the marginal value of the music 
to them is sufficiently greater than zero, which would be 


the cost of a substitute piece of music in the BMI repexto.:r¢, 


that they would have to undertake to acquire the rights. 


TAE COURT: Well, that is very important, that 
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bhb Steiner-cross 4450 
taterem:, in relation to the subject, but one further 


question which ho. Uruska asked is whether you think that 


example, BMI, would harden the attitudes of publisher or 
writer nembers of ASCAP in regard to negotiating directly 


with CT? 


| 

i 

$ 

| 

the fac’: chat CTN did have a blanket license with, for | 


A Well, i testified inmy testimony, direct testimony 
T think, and I certainly repeat it now, I do not find 
persuas:.ve the ~o¢ton there would be a concerted refusal 
to dc. 
THE COURT: Even under these circumstances? 
THE WITNESS: Even under these circumstances, 
because these peopie ~=- 
THE COURT: They would still want to sell? 
THE WITNESS: Would still want to sell this very 
larte part of their potential network exposure, every 
time they had. a chance. 
Q Forget about the concerted refusal to deal, 
pr.Steiner. 
Think about individual refusals to deal. 
Don't you believe that in the circumstances we 
have just been discussing any major publishing company is 
going to recognize that his long range interests in these 


circuns<ances can be better served by having CBS go 
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back to acceptance of a blanket license and they may well 


be ina situation in which he, that publisher, is going 


to be forced to continue to compete against BMI music 
which is free at the margin to the consumer in this case, 
namely, the producer. 

A Well, I think that these individual ASCAP member: 
may regret the change in circumstances and may think indeed 
that. and may hope that it will prove to be a mistake to 
CTN and they will go back to the other arrangement but I 
think they will feel again as the testimony of someone said, 
that if they don't deal someone else will and they dunn t 
want to be left out in the cold watching all these warm 
bodies luxuriate in this thing. 

I recall the language Mr. Brettler used, that 
they ar2 likely, however reluctantly, to sell their music 
when they get a chance because they want te have it performe 
on the CTN network. 

0 You said it was possible, sir, that they would 
regret this change. 

Don't you think that it is a little more than 
possible? Don't you think that it is extremely probable? 

A Well, I don't think I know and I don't think 
they know how it would work out. Clearly, if CTN didn't 
have a license with ASCAP and that freed it from some 
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20.11 l nt of dollars of direct blanket license payments each 
var ¿nè they made that money available to their producers 
‘to purchase ASCAP music of ASCAP members, some of the sisted 


t 


would gct that money and those members probably would not 


| 
he reluctant. Others who didn't get it might be, so that | 
I don’t think it is that clear, unless you want to | 
postulate for me that the total expenditures for ASCAP a 
by CTH went dom shərply. | 

It is net clear to me that in aggregate ASCAP 
members would lose a great deal of exposure or revenue by | 


this change. 


Q Wall, you said yesterday , sir, that you thought | 
ASCAP members as a group would lose a great deal under a 1 
use system, that their transactional costs would be way "p 
and the revenues would go way down. 

Doa't you think the same thing is going to 


happen in a bypass? 


7. No. I think they are very different situation. 


I think that in a bypass situation, a genuine bypass or 


if vou like, a per use scheme with 100 per cent withdrawal, 


music ard whether its aggregate expenditures would go up 
or down is not clear to me. 


I think in the per use scheme as I understand 


i 
l 
CBS would have to be negotiating for every use of this | 
| 
| 
| 
| 
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it and as it was stated in terms of the question yesterday, 
that is a per use scheme that involves direct negotiations 
with once arm of the copyright h -ers tied behind them. | 
Its negotiation for some transactions with a per 

pool «se on all the rest and it was that feature that seemed 
to me surely designed to lower the expenditures by CTN for 
that iusic that it now acquires. 

Q Surely their transactional sts are going up 
and now in the circumstances we have been discussing they 
also have to compete against BMI music which is free at the 


margin and that is a circumstance which you think is one 


which presents some doubt as to the attitude of the, let“ s | 


say, major publishing companies? 

A Well, I think it would prove very likely in 
terms of the transactions costs; it would be likely to prove 
expensive to everyone, to CTN, the copyright holders, and | 
it might. well prove to be sufficientiy expensive to 
everybody that they would abandon that and go back to a 
less expensive alternative means. 

Q You mentioned testimony given by Mr. Brettler abciut 
luxuriating in the warm bath of something or other. 

That did not refer to direct licensing of the 


television network, but I will refer you to Mr. Brettler's 
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bb Steiner-cross 4454 | 
| 


licensizg of the television network a form of self-annihilatio: 
Now, if the major publishing companies in this | 

country shared Mr.Brettler's view that the direct licensing | 
of television networks was a form of self-annihilation and | 
those p-blishing companies were presented with a condition | 
in which they hed to compete with BMI music that was free 
at the margin, under those circumstances do you believe that 
-ha attitudes of those publishers would be very hard, indeed 
against direct licensing CTN producers? 

A I think they might genuinely regret the situation. 


Y think they might do many things about it. 


The thing I think they would not do is to refuse | 


I think you are quite right, that the example I 


took was from the 3M incident. The point is that however 


. 


Pa 


much Mc.Brettlier worried about this, he put on his first 


— 


= 


and foremost hat and signed the deal because he wanted the 


— 


income. 


Q You are familiar with the doctrine of conscious 
parajl:lism, are you? 

A I think bann some familiarity with it. 

Q I am sure you do. 


And assume that in this circumstance of CTN 
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havin; a BMI blanket license and no ASCAP license and the 
major publishing corporations sharing Mr.Brettler's view 
that direct licensing of television networks is a form 

of self-annihilation, assume further that when CTN canceled 
its ASC?) license, retaining its BMI license and all the 
other television networks retaining both their ASCAP and 
BMI licenses, that no major publisher for some appreciable 
period cf time, let's say two weeks, dealt with a producer 
of 2 television program -- 

A May I ask a question? Are you suggesting that CT. 
cancels this license with no prior notice? 

Q No. Let's say -- 

A I assume there will be a lead time; that men 
will announce a year in advance. 

Q Let's say they announce it a year in advance, but 
on the day they cancel, there are l0producers of television 
programs who are going into production on the basis of 
scripts that have just been prepared and they need some music 
A Indeed, I would expect there would have been music 
put into the can during the previous year which it was known 
| to be played after this expiration of the license and there 


' would have been negotiation for that music before it went 


i into the can. 
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For purvoses of simplifying this question, can 
he muri: the can problem away fron it. 
MR. TOPIS: It is not a problem. 
I don’t think it is a problem and I think it is-- 
Q nether w2 want to characterize it as a problem 
or not, ie='s merove chat from consideration for the moment 
so we cen t a puze -uestion here. 
A Extept, Mx. Hruska, it seems to me that the 
scanaxio I would 32e 13 a reasonable scenario to fit your 


assumption, is one in which there will have to be on-going 


negotiaticns before the license expires, when it expires and 


after it expires, with respect to the acquisition for rights 
for music 20 Da sed on the CTH network after the network 
license expires. 

fo finish my answer-- 

Q Yes, cf course. 

A You are suggesting to me the possibility that ther 
would be a refuscl to deal that in effect become concerted 
whether by conscious parallelism or some other way and I am 
saying tha: I do not think that is the probably result. 

run COURT: Well, I understand that and I think 
it is important for me to know that but unless I ultimately 
agree with your forecast or if I don't, of course, and I 
agree wiih iha assumptions which Mr. Uruska is coing to put 
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into the cvestion, I would like to know what your opinion 
to an assumed situation, even if it is a situa- 
tion which you don't think is likely to occur. 
Do you follow me? 
j 1 follow you. I am not sure if there is a ques- 
zion I hive failed to answer. 
1HE COURT: Well, I don't know whether you have 
vn her but de tore Mr. Uruska was able in a sense to 
constet: tis question, you said that it was based on 
assuup.icas which you couldn't share but now let's go back 
counptiors which you can't share and see what you 
word hapocn if that did occur. 
Sure ly. 


Right. 


Let's say there is no pre-announcement, that this 


is donr cold, CBS-- 
THE COURT: I am not sure whether I will take that 
assump iui. 


Well, let's assume there is a prior announcement 


HE ZOURT: I've heard about suicide throughout 
but-- 
Q Let's assume there is a prior announcement but 
that neither CTN nor the producers of CTW programs attempt tc 
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license misic for programs yet to be written. 

In other words, on day 1 CTN announces to the 
world, we are going to retain our BMI license and cancel 
our ASCAP license. 

CTN and the producers make a decision that they 
are not going to try to license music to programs which 
they haven't written yet. 

And let's say on Day 2 CT cancels the ASCAP 
license a: of two weeks later and that those two weeks are 
two weeks in which the programs which will appear after 
the effective date of cancellation are being produced. 

So, cn Day 2, the effort to directly license 
ASCAP music commences, looking forward to the cancellation 
date of the Day 3. 

P May I assume that on Day 2 the window has been 


opened and they have, the mechanism has been set up to get 


time evervone agrees it would take to set up a network of 
communications for finding out what is available. 

Q For the purposes of this questi an, please assume 
that, yes. 

P. With half a well-established mechanism by which 
producer: independent or network, can contact copyrighters, 
copyrigut holders who are members of ASCAP. 

UTHER DISTRICT COURT REPORTERS 


UNITED STATES Cour Y Hose 
FOLEY SQUGRE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7~1580 


in touch with people so that we don’t have the problem of | 
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zı na r -- 


Steiner - cross 


iew, what is your question? I understand the 
ssumpti ons. 

Q Under those circumstances, and under the circum- 
stances in which major publishers share Mr. Brettler's view 
regarding self-annilation and none of those publishers for 
an appreciable period of time step out to deal, would you 
expect thei. ty virtue of conscious parallelism, each pub- 
lishes kacwing tie others attitudes and seeing that the othe 
Publishers are not dealing, thi œ unwilling: ess to deal 
would beceme a hircened attitude sufficient to force Cra 
back to arn acceptanc of the ASCAP blanket license? 

A May I have the question re-read. 

(Question read.) 

A May I ask what you mean, Mr. Hruska, when you 
say none cf those publishers would step out to deal? 

Q I think that's a good point. I think I probably 
snould have said, consistent with the thrust of the question, 
none of tiose publisher3 dealt in the sense of including 
transacticns. 

Maybe they answered their telephone and maybe they 
talked but they didn't include a deal. 

A Vell, as I now understand your statement, you are 


saying for a two-week period, no transactions are completed. 


SOUTHERN DISTRICT COURT REPORTERS 
LiHITED STATES COURT House 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONe: CORTLAND 7-4580 


132 


Md 


Steiner - cross 
Right. 
What I don‘t know-- 


with these publishers. 


5 è With these publishers. But this is all the major 
6 | publishers as I understand the way you phrased the ee OR 
7 Q Yes. 

* A But I do not know and I think I need to know, 


— 


whether you regard that two weeks as simply a transitional 


* 
— 


8 


m of a, what: you expect to continue concerted refusal to deal. 


=Z 


| 
problem or whether you regard that two weeks as the ne 
| 
Q That's really the question I put to you, sír. | 
A Well-- | 

| 

| 


THE COURT: Can't we cut this down to size? Some 


mahageable size. 
4 


+ 


\ It seems to me that the question that Mr. Hruska 
is we and if he is not, that it is the only one that make 
B | sense to me is this. 

If you have a substantially important group of 
the publishers who at the outse r of the effective change- 
over won't deal or won't reach agreements for so long as a 
two week peried, do you consider that there is a substantial 
threat thit their attitude will harden into a permansnt one. 


Is that it? 
MR. HRUSKA: Yes, sir. 
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I chu nit is a helpful rephrasing of the 
question. 

T don't think two weeks would tell me anything. 
I believe that weertainty with the system, negotiating time 
and so cn 2nd such-- | 

rls CCURY: And the sheer displeasure of having wn 
acopt new aabits, I yuess. 


TH WITNESS: That people would be talking to 


their clients, associates, and wondering what to do. 

a unwilling to dea) with them on a 
two-week pariod exzept under terms that they found unacceptal 
I amit sare whet the outcome would be. 


I think that two weeks does not tell us how this 


— — ee 
d 
` 


transit oual groblem cf a shift from one scheme to another, 
duia aka down. 

ger ainly do not think that the mere failure to 
deal for t:o veels would be a signal that it is sensible 
to faii to deal ‘sor two years. 

TUS COURT: Let me ask you this questic 
Steiner. 

Would you expect, assuming that there was a 
substantia group əf--we will call them recalcitrant p.olishers- 
would you 2xpect that if CTN announced six months in advance 
that it wa: going to cancel, they would test the situation 
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by deliberately waiting until the end of that six month 
period instead of taking advantage of the six month period? 
A That they, the recalcitrant group of publishers? 

THE COURT: I mean you have to wait for a deadlinel, 
dor:'t you, in any bargaining situation to find out whether 
the other side is going to yield or not? 

TIE WITNESS: Yes, sure. 


HE COURT: That's why I ask the question. 


lots of strike sit:uations, showdowns, and I don't think one 


knows chose bluff is going to win without knowing how 


| 
i 
| 
THE WITNESS: And I think this is very much like | 
| 


paralle and how conscious and how effective refusals, indi- 
vidual refusals to deal might be. 

I simply do not have, reading this, with my 
limited aczess to information about this industry, a feeling 
that there is this kind of concerted view on the part of 
music copyright holders that would permit them to refuse 
to deal and to force CTN to its knees. 

Q Do you believe you have enough information, 
Dr. Steiner, to enable you to form e judgment as to how long 
CTN could hold out in a bypass against refusals to deal by 
the major publishing corporations? 

A Well, again I must ask you to answer another 


assumptisn. 
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2 Would CTN at this time have requested from ASCAP | 
3 a per pregrem license which I think would give it a degree | 
4 of protection against refusal to deal? As I understand | 
5 under its, consent-- | 
| 2 Let's assume there's been no request for a per | 
7 program license. | 
a| A well, I think that certain kinds of its use of 
9 | music would be seriously inhibited if it is true that for | 
0 its variety programs. its special programs, it feels its | 
A competitive ability in ee of the quality of the programs 
12 requires use of that ASCAP music. 
3 I would think with respect to background and 
14 theme music perhaps it could still effectively hirer composer 
15 to do that and I think you could surely get from those com- 
16 posers independent of any publisher resistance the rights to 
: 17 utilize and perform the music that it acquired. 
ia | 
2 
21 
2 
2 
24 
25 
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9 T don't want to go over that ground again. 
let mc just ask you: 
Do you here any idea how much previously published 
music is used ag background in theme music on CTN programs? , 
R f The orly information I have was from the testimony 
vesterda; which, as I recall that only 18 per cent of the | 
CN procrans--only 18 per cent of the CTN programs was 
copyrighted music--perhaps was BMI copyrighted music---only 
19 per diini in the repertoire and presumably the rest 


was spec*ally conpos.2d. 
| 


J hose particular data referred to BMI and not 
f ASCAP, ard I do not remember if there is in the record a 


similar i tistic with respect to the ASCAP repertoire. 


Q so that the ansver is you don't know what the 
: ink inti 

„Phe answer, Y would think probably the nase 
18 use of Bi end ASCAP would be more likely to be nearly the | 
i9 game thar tc be wildly different. | 
* I dc not remember if there's direct data on that 
21 | subject 
-| Q What is the basis for your assumption that they | 
B || are likely to be approximately the same? 
24 A jell, on the face of less than total we a, 


I try to’ use the limited information I have since in many 
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Steiner - cross 4465 
“ecpects asc of BMI, use of ASCAP music are similar. 
„ pa information about the ASCAP, I would think 
culd be some information in the utilization of BMI 
music, racocmizirg that an inference based on that might be 
shown “eo be wrong by the facts. 
You said on direct examination, in effect, if 
wese a monopolist: it would net have offered to arbitrate | 
CTN in 1969. 


Can ycu think of any reason why BMI would have 


offered ‘to artitrate with CTN, that is consistent with the 


propos van that BMI is a monopolist? 

MR. TOPKIS: Your Honor, doesn't that inevitably 
lead tc all kinds of the wildest speculation? 

Horldn't the obvious answer, for example-- 

TIE COURT: In any event, I don't think there's 
any point in challenging the witness to try to think of a 
proposition. 

If you wish to put a proposition to him and see 
whether ie agrees with it, all right. 

Q Does it occur to you that BMI might recognize that 
one alternative to the arbitration it proposed in the license 
fees it proposed might well be the cormencement by CBS of an 
anti-tru:t action seeking to curb BMI's power? | 

A I wonder if I could have the beginning of that que 
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tion re-read. 
(Question read.) 


* 


A here is nothing I have seen in the records that 


* 


— w 
pomaga a aa aa ——— ata aaa aE era a 


— a — 


that was in their mind. That it was possible it was in thei 


o 


mind I could net deny. 


Q You theu;ht CTN's rejections of BMI's offer to 


—— re ee 


arbitrate indicated cru's belief that BMI did not have mono- 
poly powec. | 
llas it occurred to you that the reason CTN might 
have rejected that offer was that CTN was considering | 
‘instituting an anti-trust action against BMI? 
| 
| 


A It did not occur to me, but I think it is possible. 


_, When two parties are in negotiation, there is a great 


through the mind of each of them. 


I don't think there's any way an outsider can 


divine a wis the motivation. I used the example in my 


i] 
variety of poses or tactics or possibilities that nay run | 
| 


1 testimeny simply as an indication to me that there 

‘Srobably was not an overwhelming inner quality of bargaining 
' power’ involved in that negotiation at the least on the part 
of BMI as evidenced by their willingness to settle what was 

evident disagre2ment by appeal to an outside impartial 

“ guthority and tht 1 found that suggestive and I found that 
CTN's rejection cf that propesal suggestive. I did not 
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meant to imply that those were the determinative. 
Q All right. 
If you learned that, in fact, BMI was quite con- 
cerned about the possibility of CTN bringing an anti-trust 


action and that CTN was very seriously considering such a 


move, voüld vou then find the suggestion and rejection of 


the arbitration possibility not even suggestive? 

THE COURT: I don't know that there's any point 
in asking vhat cuestion. 

MR. HRUSKA: I agree. I will drop it. I'm 
sorry, youl Honor. 

Q Do you agree, Dr. Steiner, that non-price compe- 
tition wist tend to be more vigorous the greater the limita- 
tion on price competition? 

A — That sounds familiar, Mr. Hruska. I think other 
thane being equal, which is probably the caution I put in 
when I wro:e that, that I agree that that statement-- 


THE COURT: Why don't you cross examine him on 


what Mr. llnthan said instead on what he said. 


Q Are you likely to find then a situation where 
quality ccmpetition in a particular market is greater than 
it ‘otherwise would be because the sellers in that market 
have agreed to fix prices? 

A I wonier if I could hear that question repeated, 

SOUTHERM DISTRICT COURT REPORTERS 
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sentence. 
(Que:it:.on read.) 
I think that to the extent there is a lack of 
price competition for whatever .eason, whether 89 do E 
tion, to price fixing, to other reasons, wherever that is so, 


the como2:itive instincts of rival sellers will come out 


wand quzdity compe‘:ition, service competition, other forms of 


non“ pri conpoti z io will tend to be more intense. 


“THE COURT: Would the airlines be an example 
of that? neuf cheir prices are all the same. It seems 


they do is keep yelling how good their service 
MR. TOPKIS: simultaneously cutting 


THE WIQNESS: I think it may be different forms. 
T used = fly one ai 
they wese sether more generous in their service of alcoholic | 
beverac.2s 
I mentioned that to a colleague. He gaid yes, 
but they are not as good on their maintenance. 

Q Would increases in quality competition justify in 
your mind a limitation on price competition, say a limita- 
tion imposed by agreement among sellers not to have price 
competition? 
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tion, your 


tions to the witness. your lionor. 


n 


Steiner - cross 


No. 
MR. IHRUSKA: Your Honor, I regret doing this two 


„ row. I am very close to the end, if not the 


If we could take the break now-- 


SHE COURT: Fine. 


MR. HRUSKA: Thank you, your Honor. 
(Recess.) 


MR. iiRUSKi/\: We have no further cross examina- 


—— <a - + ——— 


Honor, 
THE COURT Thank you, Mr. Ilruska. 


MR. TOPKIS: Could I just put a couple of ques- 
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gab-1 Steiner-cross 
CROSS-EXAMINATION 
BY MR. TOPKIS: 


Q Professor Steiner, as I understand it, you testi- 


— — 


fied that the networks down through history have made an 


| 
} 
! 


e conomic decision to take the blanket license in preference ' 
to direct licensing because they believed that the cost ir 
economic terms of direct licensing might be too high in 
comparison with the possible benefit. 
Was that your analysis, sir? 

A Yes. 

Q And I understand you to say further that one 
cost that they might have had in mind might be the difficuli:y 
In getting some direct licenses, another possible cost nicht 
= the possibility of infringement through a spontaneous use, 
Ls that right? 

A Those are among them, yes. 

Q would you agree with me, Doctor, that that 
view is ased en the idea that networks act like that tradi- | 
tional tool of analysis, economic man? 
A . by chat assumption. 
Q Let me ask you this, Doctor: Isn’t it possible 
that inertia, lasiness, convenience, happiness, might also 
play a role in the networks continuing to go ahead with 
blanket Liodasine rather than try direct licensing. 
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Sure, I think that that is possible. I 
chic. iat wy proktiom with that is I have no way when 
puree continue to do something to know whether it continues 
to bo economically sensible or whether it is simply that 
thay are lazy. 

“Zconomic" means I have no way of distinguishing 
octweer those two nypotheses. Sr >se I can try and 


ratings Aze them to say — to make preference, if you like 


i 
for “he etatus quo. to make that seem reasonable. It | 


muy el be tnat in a satisfactory ongoing situation, if 
it ic that, there is a satisfaction even if not a maximizing 
situecion end an actor, in this case the network, might 
be reluctant 20 jecpardize a satisfactory situation, to 
rock the boat if you like, by trying something that is 
radically dif*erent. 
So thet it seems to me it may be that there is 

a preference for not making a change if things are going 
well. I am not sure I would say it definitely shows me 
it is due to laziness, the easy life or any of those things. 

O No, I didn't mean to suggest it did. 

È XY didn't mean to rule out the possibility that 
there it less than fully maximizing behavior where everythings 
is recalculatad dow. to the last dollar, to be sure it is 


the cheapest way, at every year, every renegotiation of a 
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2 contrect. | 
3 | Q A reasonable level of contentment is a per- 

4 fectly acceptable reason in economic terms for continuing 


5 with an established method of behavior, isn't that right? 


é A I think that is true inlife and in marriage, 

` en other spheres of activity as well. 

g Q I agree with you totally. ! 

5 MR. TOPXIS: Thank you very musi. | 

o THE . COURT: Along this line, Professor, wouldn't 
wi ‘it be a rational “choice even in terms of economics if, for 


12 * example, one considered -- let's assume this, I don't know 
13 that it is true -- 2 direct licensing might be somewhat less 


4 |- costly in terms of dollars spent, the inconvenience of 


— —ñ— — —— —— — 


3. ` the ‘system was such that a perfectly rational economic 


10 corporation, economically-minded corporation might stick witi 


7 a blanket license. | 

1 A Sure. I would say that speed, convenience 
79 THE COURT: I guess -- | 
20 THE WITNESS: All of those things are aspects of 


21 the situation, although they are not easily quantifiable. 


Similarly, I think uncertainty itself or risk itself may 


| 
| 
t 
| 
| 
2 | 
2 play a role. Even if it were an even money chance that you | 
20 would be 20 per cent better or 10 per cent worse, you might | 
a | not want to take that chance because of the uncertainty. | 
| 
SOUTHERN DISTRICT COURT REPORTERS | 
UNITED STATES COURT HOUSE | 

SY SQUARE, N.Y., N.f. 10007 TELEPHONE: CORTLAND 7-4580 

7 * i 


Steiner-redirec* 
TE COURT: Thank you. 


Miss Kearse. 


MISS KEARSE: I have one or two other questions, 


your honcr. 


Í 
| 
" 
j 


RIDIREC? EXAMINATION i 
BY MISS KEARSZ: 

G profcasor Steiner, yesterday his Honor referred 
to expérience under the ASCAP consent decree to the effect 
that <1ttough chore is a judicial rate fixing proceeding 
availabie unde: that decree, the parties themselves have 
always: ir the ast analysis reached agreement on rates for 
a blanket license.’ 

With respect to the CBS per use proposal and the 
initiel fixing cf per use prices for compositions left in 
the per use reserveir, do you have an opinion as to whether 
the pirties would be likely to reach agreemant themselves 
on these prices or whether the Court would have to set those 
prices? 

A I aeve an opinion. 

Q What. is your opinion? 

A My cpinion is that they are very likely notto 
be able io reach agreement. 


Q Why is that“ 


eee EE — — © 


Because I think that they ate not negotiating 
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in that instance: for the price of a well-defined thinc on 


license. 


{ 
Which there is a tendency to come together, such as a * 


I think there really are two different schemes | 

and the price that is set transforms that per use scheme ai 
very different mechanism depending on what that price is. 

As I suggested, a high price, a very high price, 
where it is only a form of insurance for the unintended use 
or tor the very short term use, that is the kind of scheme 
that seems to me that would be attractive to the copyright 
holders and would make direct licensing highly feasible 
as a form of negotiation because it would cover the need 
of the network to have the protection. 

I don't think that is what I understood the 
CBS proposal to be because I think there are repeated refer- 


ences to a rate that is based on what the market rate is or 


based on the present distributions. 


They are looking for something like a rate based | 
on the average per use rate as shown by existing or past 
transactions. 

I think setting a zate in that neighborhood, 
Which would clearly in my view benefit the natwork jecause 


it wovld let them, as I indicated, bargain down from that in 
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A sisnifieant fraccion of eases, I think that that is a 
very ach lower rate. I think thus we are not negotiatiag 
about = single rate but we are negotiating about a rate 
mat is elmost in vrinciple of a different kind and thus it 
seeme to me if I were negotiating or advising negotiation 
on ors side it would not be a rate I would be willing to 
compscmise on. 

tc seems to me it would be a substantial and 


nuaxeconcilablie Lreakdoun in those negotiations. 


KZARSE: I have no further questions, your 


REC USE -DYRMEMATION 


BY MX. HRUSKA: 


3 Isn't it normal to assume in economic analysis, 


_pacticularly in the economics of industrial organizations, 
that ihe perticipantsin a market are the best judges: of thei 
own self interests? 


È I think it is normal to make that assumption, 


(E Anë that they are better judges of their own 


gelf interests than any outside observer, including an 


econmiii.cs professer? 
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I cectainly agree, if I understend the question, . 
that any organization should be assumed to be the best jucye 
of its own self interest. 

Q Mr. Topkis asked you a question about laziness 
and other factors. There was some further discussion about 
that. 

I believe you said that that got translated into 
transactional cost, at least the convenient factor got 
translated into transactional cost, am I correct in that? 

A I am not sure that is precisely what I said. 

Q The idea is that the conveni ice afforded by 
the kiaxxet license could be translated in terms of ‘the 

, transactional cost that would be incurred in the absence 
of the blanket license. 


A ‘I would like to say yes for the sake of argument 


j 
to see rere we are going. A | 


Q Not too far. 
Do you have any questiconabout it? Isn't that 


a prope: situation with which you could readily agree? 


es oe E ~ 


A My problem, sir -- I think that is a somewhat 
oversimplified statement 
It may well not be worth going back and creating 


a more complex statement of the rela ion of a blanket 
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Jab, Steiner-recross 
License and Cie things I think it does well from the 
poiat e view of different parties. 

Cortainly one of those things that I think it 


coe3 vel is io provide the several kinds of services 


that T int networks need to buy and it appears to do 


it wich a very tow level of transactions cost and convenience), 
inclusiag sonveniance and speed and everything else in 


that groun, 
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Q Right, and, therefore, if you had a situation 
in en a network did not have a blanket license which 
provided these commodities that you referred to yesterday -- 
you referred to them yesterday as commodities -- then a 
network without the blanket license would incur certain 
costs because of the lack of these commodities? 

A Surely. 

Q And those costs could be transactional in the 
nature ‘and they could also be costs stemming from any 
impairment: to its programs? 

R Of course. 

Q Would you agree, Dr.Steiner, that if the produc exs 
of CTN programs cannot get the music they want to use, 4 | 
sufficient quantity cf it or a substantial quantity of the 
music they want to use, that that loss is likely to be or | 
is likeiy far to outweigh any potential gain to a network | 


in a bypa3s? 


when yen say — 


Q If. 


A. I have some trouble answering that question becathe 
| 
| 
| 
t 
| 


A -- ¿Z they cannot obtain — I forget the precise 
phrase you used -~- 
Q Rig: 


A 1 do not know if that is what you mean, that 
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they cannot obtain under any terms whatsoever or they cannot 
obtain at the price they want. That is, in general, I | 
would not regard there would be an absolute barrier to obtain 
ing anything. | 
Q I know you have difficulty with the assumption 
which is started by the word "if," but asgume that there 
is an absolute barrier to the producers obtaining some sub- 
stantial portion of the music they want so that they are 
below their present level of music requirements. 
A And I take it you are saying that things such 
as hiring their cwn composer or having a per program license ' 
are somehow not in the picture. 
Not in the picture? 
They are ruled out entirely. 
Right. 
From some music that they need. 
Right. 


MISS KEARSE: I object, your Honor, to such 


an unreal question being posed to the witness. It is 


contrary tc averything in the record. 

THE COURT: I will sustain it not only for that 
reason but it also seems to me the question involves too nel 
variables, now much music can you get, how important is 
the music, how it affects the quality of the program and 
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| 
| 
| 
so forth and 30 on. | 

MR. HRUSKA: I think that is all. | 

THE COURT: Thank you, Dr. Steiner. It is very 
interesting to hear what you have to say. 

(Witness excused.) 

THE COURT: I think Miss Kearse is still ar 
bat. She may have a formal statement to make. 

MISS KEARSE: Yes, I have a formal statement t> 
make. We have no further witnesses. We do have some docu: 
mants’ and I understand that ASCAP also has some documents 
and. depositions. 

THE COURT: Would it be feasible for us to get 
into the document situation now? 

MR. TOPKIS: We would welcome it, your Honor. 

The only live witness we have is Mr. Nathan whom, as I 
mentioned before, we can't have here until two o'clock. 

HS COURT: Off the record, please. 

fRecess.) 

MR. TOPKIS:: If we may start at the top, Ax110 
is a group of direct licenses which CTN has obtained on 
various cecasions for such use as football games, the 


Ed Sullivan Show, a show called Lamp Unto My Feet, Captail 


Kangarco and so on, and they are CTN documents and their 


authenticity is unchallenged. 
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X would offer them. 
"bE CUURT: Are they offered for the purpose of 


indicating that there are occasions on which the direct 


| 
f 
licenses have been procured. | 
MR. TOPKIS: Yes. | 

HR. HRUSKA: I guess our challenge to the rele- 
vancy of the documents is that these are isolated instances. | 
My understanding of the situation is that this occurs when : 
the music is either not in the ASCAP or BMI repertoire be- 
cause it has been written by an amateur, a band leader : 
of a high school. band, or some foreign writer who comes over | 
with a gymnastic group, for example, on the Ed Sullivan | 
program. | 

rt doesn't really show anything, I don't think, 
aud the weight is so slight here, if anything, it just | 
seems to ma to be a waste to put this in. 

YHE COURT: Well, gentlemen, and lady, obviously 
the roles are reversed here, but the arguments are precisely 


the same as they were a week agc on the other side, and you 


know that I nave begun to feel that the transaction cost 


| 
| 
| 
| 


is getting very high and that on the whole 1 think it is 
better to let whoever is offering whatever they are offering 


put it in evidence with the right of the other party to 
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point out. such things as you just pointed out to me. 

Now, the very Limited number of them in them- 
selves suggests that it certainly is not going to have any 
substantial outcome on the effect of the outcome of the 
case. 

MR. HRUSKA: It obviously puts us -~ at least 
we have got now to consider whether we have to bring in 
a witness on rebuttal to say what I have just said. I 
don't think there is any real question about it, but it 
seems like à waste of time. 


THE COURT: Don't the licenses themselves indicate 


pretty much the nature of the situation 


| 

| 

| 

‘MR. TOPKIS: Yes. 
i 


MR. HRUSKA: The nature of the situation -- I 
don't know if it is indicated on the face of the license that 
aman is the band leader of XYZ high school. 
MR. TOPKIS: The band leaders do usually so 
indicate. Most of them are colleges. 
THE COURT: You mean indicate on the license? 
MR. TOPKIS: Yes. 
COURT: Do you want to show me an example? 
TOPKIS: Yes. 
SONDAK : It is not a typical example. 


COURT: How many are there? 
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MR. SONDAK: 309, I think, over a period of 
five years. 

MR. TOPKIS: One of the variety shows we have 
heard so much about. 


MR. HRUSKA: Now we have to think about bringing | 
in the producer of the Ed Sullivan Show to indicate the : 
circumstances and why he obtained licenses from these people 

THE COURT: Let je see one of the Ed Sullivan 

| 


I do think that with regard to the one you have | 
just shown me, which is from African Traditional Music -- | 


MR. TOPKIS: I just gave you the top one, your 


December 12, 1970, it is not very illuminating as to the 
background kind of information that Mr. Hruska raises 

and I do as“ you what the position of ASCAP would be if CBS 
ir its brief commented without having produced a witness 


that what its understanding of the background of this situa- 


THE COURT: It is dated December 13, 1970, or 


tion was. I mean , I don't want to get into a hassle about 
that. 
MR. TOPKIS: I wouldn't object to that, of 


course not. 
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MISS KEARSE: I hate to be a fly in the ointment 
bei: T wotac ot} ject. There has been an awful lot of state- 
ments of couns::1 that M, not reflected in th2 record 
and I just don t chink it is proper. 

An! I think that -- I don't think that the facc 
that the other side may be called upon to put in some evidence 
to 2xplain doc mints that are relevant to this case can da 
an objection co kwep them out, sufficient to keep them out. 

TH" OUT: There is always the question of 
where relevan. sevins or ends and the weight of the evidence 
begins. P 

T ġo consider this to be peripheral in the light 


of the limited nxnber of such licenses indicated even if it 


is 300, Over a tei year period, when I know what I do know, 


the larse number of licenses that: would be ordinarily required 


to solve the prohleus indicated here and so, if I were forces, 
between a choice of allowing or requiring CBS to call wit- 
nesses or not pus in the evidence, I would rule against 
putting it in, because I don’t think it is going to be that: 
important to the case. 

However, it may cast: a tiny licht on emething 
and it is for that reason that I suggested the solution 


which is satisfactory to other pecple and uniess BMI can 
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indicate to me prejudice to it by allowing such a solution, 
I will admit the exhibits on the conditions indicated. 
If íz really hurts you, of course I will do 
differently but I really don't see how it does. 
(Exhibit AX110 was received in evidence.) 


MR. TOPKIS: Could we go to 111, then, your 


— . —A— cone 


Honor. It is a description by CBS of its music clearance 
section, hackground purpose and functions, which was produce: 
by CBS, and we offer it again to demonstrate only that 
CBS has ‘such an operation and indeed its hea, Mr. Poklitar, 
I believe, testified in his deposition, which is being intro- 
‘duced in evidence. 

THE COURT: What will the document tell me that 

I wouldn't kr-w from what I am sure to be a stipulation 


which you just stated. 
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MR. TOPKIS: Little. 

MR. HRUSK): That's it, your Honor. I think the 
Poklitar depositicn covers the subject in far greater depth 
and detail. 

I believe this document is superfluous to the 
extent I can read it. 

THE COURT: It sounds tc me that it is comulative 
and I prefer not to have it. 

MR. TOPKIS: Next is 112, a CBS memc~-andum dated 
June 26, 1968, from a Bushing to Geer, calling attention 
to.the fact that in 1968 payments to ASCAP were running 
higher and bearing upon CBS' motives in adopting the course 
that it did in dealing with ASCAP. 


MR. HRUSKA: I think that CBS' motives for bringi 


this lawsuit is a subject which your Honor has already 


ruled on luring the May portion of the trial. 
I think your lionor had cccasion to state that 
the motive for the institution of the it was irrelevant; 
I believe that is the case and if that is all this document 
is offere for, I don't see how it is independently relevant 
to anything else o` indeed even that. 
And I think it should be excluded on the be 
your lonor's prior rulings. 
TU COURT: I don't remember my prior rulings, to 
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be perfectly hunest, but it is consistent with my gut 
reaction. 
What do you consider to be the relevance of motive 
MR. TOPKIS: Your Honor, there's bsen so much 
talk here principally in the depositions rather than before 
your Honer, about how CBSwas seeking to establish the rule 
of law and the principle thet you don't pay twice and other 
high-minced objectives of that nature, that I would like to 
have in the record a reminder that they were also concerned 
with their bank balance. 


I am sure your Honor would have that thought in 


THE COURT: I must say that I really don't con- 
sider the declarations of principle to be anyrore relevant 
than the declarations of anything else. 

Maybe Dr. Paley is concerned with principle. My 
job is tc determine what the law is and so, with the 


assurance to you that the declarations of principle will aot 


‘be controlling, I deny the offer. 5 


MR. TOPKIS: Then, your Honor, in that case I 
will not offer AX 113 but go to AX 114, which are e 
J£ April Music and Blackwood Music and tuna fish music, the | 
three publishers that are owned by CBS, 

MR. IPUSKA: Our objection is simply that the 
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information is cumulative and that the catalcgues of those 
publishers, to the extent that the catalogues are of any 
significance and that is that the works are performed works 
already in evidence in the ASCAP Index of Performed ‘Works, 
which is one of our exhibits. 

THE COURT: Yes. 


MR. HRUSKA: And I gather that thet is already ir. 


So long as you are going to keep the documents in 


our own office, I am not concerned whether they are in more 


than once. Tiere may be a reason to refer tc them in their 


respective different forms. 
MR. TOPKIS: next, your Honor, we have AX 115 
“which is a list of domestic subsidiaries organized by CBS 
and that is offered, with the directors and cfficers, just 
so that we may have a program with which t^ caal. 

So I know who Walter L. Beame, whose name and 
address ( could never remember, is. 

THE COURT: You mean to establish what the posi- 
tion is of various people who have been referred to. 

MR. TOPKIS: Yes. 

THE COURT: It seems harmless. 

MR. MRUSKA: 
of people in subsidiaries of CBS at 1° ?:~ which have 
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no relation to the case. 

THE COURT: Well, I assume that they von“ 
referred to. 

MR. TOPKIS: That's right. 

116 is-- 

THE COURT: The last exhibit is received, AX 115. 

MR. TOPKIS: 116 is the same kind of thing. rt 
identifies: CBS' various divisions and officers. 

- THE COURT: IS more than one necessary or does 

one cover something the other does not. 


MR. TOPKIS: They are lf ferent. 


THE COURT: Then it is received on the same basis. 


: (AX 115 and AX 116 received in eviden«e.) 

MR. TOPKIS: AX 117, your Honor, is a iiet of 
ens Television Network affiliates produced by CBS and, again, 
pe in the interest of knowing who and what we - ® dealing 
with. ` 

TUL COURT: This is the list of stations? 

MR. TOPKIS: Right. 

THE COURT: What's a licensee of CBS? 

MR. TOPKIS: Beats me, your Honor. 

THE COURT: All right. That's received. 

(AX 117 received in evidence.) 

MR. TOPKIS 118 is the same kind of ‘document 
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for the CBS Radio Network. 


3 MR. HRUSKA: That I do object to. It was pointed 


out to me that the last exhibit was cumulative in the sense 


5 that we hac the number of the television affiliates already 


o 
f 


6 in evidence as part of the stipulation but the rađio affiliat 
Í 


this case has nothing to do with it. 


What is the relevance? 


THE COURT: 


9 MR. TOPKIS: There have been various witnesses‘ 


10 testimony, and I remember for example Mr. Dann, that CBS is 


YW the largest communications empire in the world. Just in the | 
12 interest. of knowing what some of the details of that are we 
13 offer these. 


MR. IIRUSKA: It doesn't make any difference 


whether the CBS Radio Network has 12 million or 12 affiliates 


THE COURT: 1 am not sure that I agree with tha 


Mr. Hruska. 


| 
| 
) 
I mean it just hasn't the slightest bearing in this lawsuit. | 
Í 
| 
I mean--how can I put it. | 

1 


Mr. Dann and others testified that one of the rea- 


| 
sons they believed that composers and publishers would do | 


business directly with CTN was because it was such a large 


music user. 


It seems to me that if I am persuaded by that 


argument 2nd even in determining whether it is persnasive, 
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it is relevant to know just how nany outlets there are and 
where they are located and so on. 

I wouldn't want to spend much time on it but 
I'll allow exhibit. 

118 received in evidence.) 

IIRUSKA: I might point out, in light of the 
statement, Radio Network is entirely a news network and 
it doesn't really play music other than on commercials. 

MR. TOPKIS: As of this moment, that is true. 
There have been many times, thouch, in the past when the 


contrary was true and for all we know, tomorrow the contrary 


may be true. 


If we may go, then, your Honor, to 119 and 120 
they might be considered together because they are really 
just little histories of the television and radio stations 
which CBS itself owns and they are in effect the flagship 
stations of the teievision and radio network:. 

THE COURT: Do you expect to literally quote the 
history at all cr you just want me to know there are such 
stations. 

MR. TOPKIS: Their histories are their own his- 
tories and the histories say that these are the most impor- 
tant stations in the country. 

MR. HRUSKA: I don't think the history says that 
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I would be willing to wager anything, your Honor, 
that none of these statements are ever referred to in any 
ASCAP post trial papers. 


I can't conceive the use to which they will put 


MR. TOPKIS: We have already referred to them in 
pre-trial brief in point of fact. 

MR. HRUSKA: I don't think that any statement 
contained in any of these papers--if your Honor would like 
to look at them--they are histories in the sense of the dates 


\ 


that they had licenses and what the call letters are. 


THE COURT: Is this the kind of thing that Lowell | 


Thomas locks at when he sends congratulations to a station 
after 25 years. 
MR. ITRUSKA: No doubt. 


THE COURT: I will sustain the objection to this 


MR. TOPKIS: 121 is our agreement or 121 and 122 
which can be considered together--they are the ASCAP and 
BMI agreerents with April and Blackwood. 

THE COURT: What is your position on that? 

MR. HRUSKA: These really are~-we have the ASCAP 


forms of publisher agreements in the stipulation and we have 
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got the catalogues of April and Blackwood. 


TIE COURT: Is there anything different between 


121 and 122 on the one hand and the form agreements on the 


o Ver? 

MR. TOPKIS: on that the date is filled in, 
your Honor. 

THE CCURT: I think that is-- 

MR. TOPKIS: If you want, I can add that to the 
record, rather than burdening the record with the form and 
I will be delighted to. 

TIIE COURT: All right. 

MR. ‘OPKIS: Our first contract with April was 
dated April 2, 1954, so that dispenses with-- 

THE COURT: What about Blackwood? 

MR. TOPKIS: It seems to me that the Blackwood 
contract, the first one, is dated June 1. 2983. 

THE COURT: All right. 

and that information is accepted and the documents 
are rejected. 

MR. TOPKIS: Then we have AX 123 to which our 
friends have ro objection and that will be in. 

MR. HRUSKA: Right. 

(AX 123 received in evidence.) 

MR. TOPKIS: 124 is a list containing the names 
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and addresses of the producers of the program: appearing on 
123. 

THE COURT: In what light will the names and 
addresses of producers cast on things? 

MR. TOPKIS: There's been so many suggestions 
here that it would be very difficult to reach the producers, 
if you wanted to license directly. 

MR. HRUSKA: There's been no such suggestion at 
all. 

THE COURT: I didn't understand that it would be 
difficult to reach the producers. I understand that there 
vas a question raised as to whether it would be easy for the 
producers to reach the composers. 

MR. TOPKIS: All right ani with the producers 
we now iii how many producers there are and of what promi- 
nence and based on that we can perhaps form a judgment as 
to just how easy direct licensing could work. 

THE COURT: Well, with the clear understanding 
that I don't believe the evidence establishes any claim 
or any fact about difficulty in cetting in touch with pro- 
ducers, I will allow it to go in if it casts any light 
perhaps on tne fact of a producer being an important person 
might have some kind of leverage or facilities that would 
make it easy for him to get in touch with composers and 
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publishers. 


MR. TOPKIS: Exactly and most of them are con- 


glomerates having their own publishing and record producing 


subsidiaries. 


TUE COURT: 124 is admitted. 
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MR. IIRUSKA: I think there are really two points, 
your Honor. 

I don't know that you can really define any 
significance of producers from these lists. 

Secondly, this was submitted in answer to an 
interrogatory which asks for the names of producers and 
programs in prime time. 

It is not a list of all producers of all pro- 
grams on CTN. 

Tis COURT: Can I take a look at it? 


MR. HRUSKA: Yes, your lonor., 


(Handing) 

THE COURT: If you feel that it would be in the 
interests of CBS to complete it by giving those that aren't 
-isted here, that is all right. 


MR. HRUSKA: I think the whole thing ir irrele- 


| 
| 
| 
| 
} 
| 
| 
i 
| 
| 


THE COURT: I understand that. 

Like so many other things, I think it has very 
limited significance, but it is of perhaps some interest as 
to what percentage of the programs are produced by MGM, 
Incorporated or United Artists, Twentieth Century Fox, so | 
on, as distinct from at least to me rather than a . 


that I don't know rach about. 
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MR. TOPKIS: 124, your Honor is the CTN agree- 
ment with non-affiliated television stations. 

Again, just to demonstrate the kind of deals 
that CBS makes is the purpose br which we offer it. 

THE COURT: I really don't see the kind of deal 
that CTN makes with a non-affiliated station would prove 
much about what kind of a deal they would make with a com- 
poser or publisher, if that is what you have in mind. 

MR. TOPKIS: These are non-affiliated stations to 
which they supply programs. 

THE COURT: Yes. 

MR. TOPKIS: When they supply programs, the blanke 
license covers those stations. 

We want to demonstrate the considerable convenienc;: 
that the blanket license offers. | 

THE COURT: Can't you stipulate at this moment 
the blanket license does cover those stations? 

MR. TOPKIS: Sure, that is satisfactory. I don't | 
know how many there are. That is satisfactory. 

MR. HRUSKA: We are certainly happy to stipulate 
that, of course. | 

TLE COURT: All right. The stipulation is * 
and the document is not. 


MR. TOPKIS: 126 and 127, there is no objection 
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to those. 

TIIE COURT: Good. 

They are received. 

(126 and 127 received in evidence.) 

MR. TOPKIS: Your Honor, I can take up the next 
bunch as a bunch because what we have here from 128 I belie 
to 150 is all of the iicenses which we have been able to 
find between ASCAP and either CBS or CBS-owned and operated 
radio and television stations and CBS radio and television 
network. 

THE COURT: Why do we need the documents if it 
can be stipulated, as I assume ix can, that these licenses 
were issued? 

MR. IRUSKA: They already have been stipulated. 

THE COURT: I don't know whether it has or not. 

MR. IIRUSKA: There's no question about the fact 
that CBS-owned radio and television stations have held 
ASCAP blanket licenses. 

TUX COURT: Mr. Topkis might want to make the 
stipulation somewhat more detailed than that. I don't 
know. He might want to list the stations or the periods. 

I certainly don't see any point in putting all 
these documents in evidence for that purpose. 

MR. TOPKIS: I agree completely with your Honor. 
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The only additional data that we would want would 
be the rates that have prevéiled down through the years. 
That really was why we wanted to put them in. It seemed 
a simple way to refer-- 

THE COURT: How much money was paid? 

MR. TOPKIS: Usually they were percentages. 

THE COURT: Even sọ, for ease of reference it 
would seem to me if you can simply prepare a one-page state 
ment to that effect which could be a stipulation. 

MR. HRUSKA: I would challenge, your Honor, the 
relevancy of the percentage rate which ASCAP charged radio 
stations. 

Mr. Topkis has just indicated they want to make 
an argument that there is some significance over the fact 
that the rate as a percentage has dropped. 

That is irrelevant. It is irrelevant in any case. 
It is certainly irrelevant when you don't have what the pay- | 


ments have been becaus« the payments have probably gone up, 


even though the percentage rate might have decreased because 


that percentage rate was applied to a larger base. 

Even so, I don't see what the significance is of 
percentage rates or amounts paid by radio stations, whether 
they are owned by CBS or anybody else, to ASCAP in this 
lawsuit dealing with television networks. 
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MR. TOPKIS: I thought that there was a Section 
2 charge in this case. I don't think mucu of it, I will 
confess. I believe it is there. 

It seems to ma when your rate regularly goes ao 
whether it be a percentage or absolute dollars, that bear: 
the issue. 

THE COURT: I think considering the breadth of 
economic material that both sides have offered through the} 
expert witnesses and in general tolerated, even on the part 
of the opposition witnesses, that such facts may be relevu 

I will allow the facts to go in, but I would 
like them to go in in some kind of simplified form instead 
of this whole bunch of material. 

I request that you draft a proposed stipulation 
as to the facts which I have just said 1 consider to be 
relevant, including the rates and if CBS wants to add the 
payments, I think they are entitled to do so. 

We don't need 39 documents in place of one. 

MR. TOPKIS: That is quite satisfactory, your 
Honor. 

I should just raise a small warning flag. It is 
possible that the rate base has in verbalism at least, 
changed down through the years. 

Let us try and reach agreement on a statement. 
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2 MR. I!RUSKA: I might point out, your Honor, we 

3 have not through ovr economic expert or in any other area of | 
* 4 case of fered any evidence whatsoever regarding radio sta- 

5 | tions or radio network. 

6 The only evidence that has been offered in this 

7 | case, your Honor, on radio has been from the witness of 

3 i defense. 

9 Our section 2 claim does not apply to radic, only | 

10 to television networks. ! 

1 MR. TOPKIS: I won't buy it. Your Honor may | 

12 force me to, I won't buy it. 

13 It seems to me the idea there is such a thing 

4 as a monopolization of network television is a little bit lik 

15 monopol i zing a corner drug store. You take into consira- 

% tion the overall power of an enterprise in determining whethe 

7 it monopolizes. 

18 We are going up against CBS. 

9 MR. WRUSKA: It is 2 monopolization of licensiny 

20 of performance rights to television networks that we are 

21 concerned with in our section 2 claim. 


MR. TOPKIS: I appreciate that. One way we wou! dim 
geek to negate it is to demonstrate throughout our history 


of dealings with CBS in whatever form our rates have regu- 


U 8.8 


larly gone down. 
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THE COURT: I think that's relevant. I will 
accept it. 

MR. TOPKIS: And we will try to draft a documert 
conforming to your llonor's desire. 

THE COURT: That brings us to 151. 

MR. TOPKIS: L51 is really--I can think of an : 
way to avoid 151 and that is to recognize that we can always 
take judicial notice of all petitions and final orders 
filed in this court. 

There is only one difficulty, your lionor, and 


that is that the files in an action called United States 


against ASCAP I think set records in terms of what isn't 


there and the disorder in which what is there is. 

This document, AX 151, maybe the most convenient 
form in which to have it. I will promise to keep it in our 
office. 

TIE COURT: i am satisfied. 

MR. IRUSKA: Well, the statement by. Topkis 
touch pon the elevance of the offer. I would like 
that. I don't think any of this is relevent. 

It is relevant. CBS has regularly 
employed the procedures of the amended final jude¢inent 

THE COURT: It seems to me that both sides 
have from time to time indicated their belief that the histor 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-4580 


gave 6 4503 
of what's happened under the ASCAP decree, in particularly, 
the negotiations, judicial fixing arrangement and so on has 
some relevance to the present situation since a similar type | 
arrangement is proposed as part of the per use system. 

It may turn out not very much is to be learned 
from it, but I think it is relevant. 


MR. HRUSKA: May I then suggest this, your 


This series of materials, first of all, is a 


mixel bag. There are some materials in here that pertain 


that pertain to radio network licensing. 

In the television network field there is proposed 
to be offered orders by Judge Ryan. Orders themselves it 
seems to me, your llonor, are certainly things of which 


judicial notice can be taken. 


' 
f 
| 
| 
to television network licensing, there are sone materials 
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THE COURT: What is the difference whether I 
take judicial notice or whether it is an exhibit? 

MR. HRUSKA: I think the difference is too slic 
to delay us. 

THE COURT: All right. 

MR. HRUSKA: Excuse me. My main concern, you 
Honor, about these materials, and this particularly applie: 
the radio field, is that they are highly selective and 
incomplete. They concern in the radio field a proceedin: 
which resulted in a motion by the Department of Justice 
to put ASCAP in contempt of Court. That aspect of the 
Proceeding, of course, is not in these materials. I think 
if these materials go in, we ought to have the same under- 


standing that we had with respect to several of the CBS 


offers of documents, and that is that we are to have a right 


to completo the picture by putting into evidence the 
various materials concerning the same proceedings which 
“were put in, submitted to the Court in the same proceedings, | 

which are left out of this collection of documents. 

MR. TOPKIS: They are not left out. 

THE COURT: I must aay I am confused. On the 
one hand, I get the impression * r all the ordere that 
there were are there. 


On the other nand, I get the impression they 


sere SC OC CCL LANIER 
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weren't. 

MR. TOPKIS: That's right. 

MR. HRUSKA: I don't know whether all the 
odds are there,but there certainly -- 

MR, TOPKIS: Petitions and rat-fixing orders 
is what is there. 

MR. HRUSKA: There are other materials in here. 
There are applications in here and I believe applications 
and motions and Supporting papers. It seems to me if those | 
go ín, the other papers that were submitted to Judge Ryan 
in that proceeding in opposition to the papers put in by 
ASCAP should be part of this file and pert of the record ! 
in this case, 


THE COURT: I will allow the exhibits that are 


such papers, but on a showing that whatever it is vou want 
to admit does seem to be relevant. I am unable to judge 


from what you are saying whether I think it will or tt won't 


| 

going in subject to your further application to me to admit | 
j 

į 

| 

4 

| 


If I think something is relevant, I will certainly allow you | 
to put it in. : | 
MR. TOPKIS: May we then go to good news? | 
THE COURT: I see three things, DNO. I don't 
know what that means, 


MR. TOPKI§; We do not offer 152, 153, 154, 155 
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THE COURT: All right. 
MR. TOPKIS: 157 is an affidavit of a Mr. Subbiojú 
whe is director of idministrative operat-ons for CBS Radio. 
If I may consult for a moment, I will find out 
is relevart if it is 


t 


MR. HRUSKA: I don't think we hav. any objec- 


MR. TOPKIS: Good. That solves that prolem. 


This par<icu’ar affidavit is one of the very things that 
we would put in as completing the picture which I refevrnd 
to just a moment before. 


THE COURT: All right. 1:7 is received. 


| 
K. HRUSKA: Let me just explain why ver, = 


(Exhibit 157 was received i» evidence.) 


THE COURT: 158 I see you don't offer. 159 


| 
onl 167 are no objection, is that right? | 
MP. TOPKIS: Right. | 
Mt. HRUSKA: They are already in evicence. | 
MR. TOPKIS: They have already been received? i 
i 
THE COURT: In the event that 1 9 and 160 have i 
beer. received in evidence, they are received now. , 
(exhibits 159 and 160, respectively, sv e ese 

in evidence.) 

SQUTHE2N DISTRICT COURT REPORTERS 


Usrreo STATES COURT HOU 
FULEY Square, N v., N.Y. I TELEPHONE: CORTLAN) 7-4560 


4507 


MR. TOPKIS: AX161, your Honor, is CBS's 
annual reports to its shareholders for the last five years, 
six years. 

(Discussion off the record.) 

THE COURT: What is the purpose of these? 


MR. TOPKIS: I suppose, your Honor, you are 


aware that CBS is a pretty significant economic inscitution. , 


That is really all that these are designed to show. It has 
thrived despite che 

THE COURT: Predatory attacka of ASCAP? 

MR. TOPKIS: Exactly. 

THz COURT: I don't thi-k . aged these documents 
for that purpose. 

MR. TOPFIS: Very well, your Honor. 

THE COURT: This is a FCC report. 

MR. TOPKIS: Yes, on network sy ndication and pre- 
gram practices. 

MR HRUSKA: Now we come to I think the princi 
dispute on documentary materials in this case. We most 
strenously object, yc Honor, to the introduction of these 
materials. We are dealing here with three FCC reports, 
great volume of material. When we discussed this last 


spring and when there was a pretrial conference you mav 
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wait then that we would object to these materials. 


$ There was a proposal made, I believe by your 
enn J that to the extent there were portions of these 
materials that ASCAP wanted to rely upon, they would desig- 
nate those portions and we c~uld deal, focus on those potion: . 
To put these whole things in -- I think we might well 
end up objecting to the portions they want to designate. 

But now we are dealing with a great volume of 
interpretations of data, hearsay, multiple hearsay. This 
was compiled from testimony and documents much of which 
would be inadmissible in th it wasn't governed by 
the rules of evidence, o opportunity to cross- 
examine, there was no oppor. / to review the findings. 
The findings made in this proceeding were not adjudications, 
and yet if they go into evidence in this case, they will 

| have the effect of adjudications. 

I just. don't think that is fair. I don't 

think this stuff is admissible. At minimum , let ASCAP 


designate what portions so we don't have to deal with all these 


THE COURT: What is the thickness cf them? 
MR. TOPKIS: The size? Right there. 


MR. HRUSKA: This is it, these three thir js, 
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all single-spaced. 

THE COURT: 111 you give me some description 
of what they deal with. 

MR. TOPKIS: They deal with the so-called 
prime time access rule. 

THE COURT: What do you contend is the relevance 
of that and those proceedings to what is before me? 

MR. TOPKIS: They show the degree to which the 
FCC has thought it appropriate to curb the networks ' 
power to command hours of prime time and the degree to 
which the Commission has thought it inappropriate. 


I think when we first discussed these, I suggested 


t 


to your Honor our collective abiding faith in your familiar- 


| 
| 
| 


ity with the hearsay rule. I don't offer them for any 
hearsay purpose, your Honor. I offer them only as documents 
tion of the present status of the FCC attempted regulation 
of the networks. 

MR. HRUSKA: They are not even that. 

MR. TOPKIS: It is up for reconsideration, of 
course. it is always up for reconsideration. 

MR. HRUSKA: I don't think the FCC ‘gs state of 


mind or the status of this proceeding has the slightest 


connection with this lawsuit, and certainly to receive these 


things ef masse is terribly prejudicial to us. At least 
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if there are specific portions designated, even if they 
were to go in, we would have an opportunity on rebuttal 
presumably to challenge their accuracy, their relevancy 


to this proceeding. 


THE COURT: I will decline to receive them 


6 
3 in bulk. If you wish to specify what portions you consider | 
r to be meaningful here, I will allow you to do so and allow 


9 cBS to answer and then I will rule at that time. 


o MR. TOPKIS: Very well, your Honor. 
1 163, your Honor, is -- 
12 MR. HRUSKA: That is a thought, your Honor, nat 


13 Mr. Sondak has just given me which I should have thought | 
of myself. If that really is the purpose of the offer, 
to show the status of the proceedings, your Honor can take 

w judicial notice of the rules that were promulgated by the 

17 FCC without our getting into all these highly debatable 

w | questionable findings. 


THE COURT: Will that satisfy your purpose? 


| 
| 


$ 


2 MR. TOPKIS: Certainly we expected that your 


Honor could take judicial notice of the rules. I bow 


to your Honor's ruling. If we find anything is indispensab] 
we will call it to your Honor's attention with Mr. Hruska 


having the opportunity to say no. 
THE COURT: All right. 


S8 N S BS 
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MR. TOPKIS: Next we have a group, your Honor, 
of exhibits which we have marked at depositions which we 
took in this case. I think they add up to 15. 
THE COURT: Do they have a number on this list? | 
MR. TOPKIS: Yes, they are the next number, AX16}. 
MR. HRUSKA: I thoucht 163 was withdrawn. 
MR. SONDAK: I understood we would deal with 
these in the rumbering system worked out between Bob Baker 


and Mark Belnick, that these 15 exhibits would be marked 


as Axl through AX15, just for ezse of dealing with them, railler 


e 
than putting 15 axhibits in as one. 
MR. TOPKIS: That is fine with us. 


THE COURT: Does that mean that you have acquiesce 
in their admission? 

MR. SONDAK: Certaihly not. 

MR. HRUSKA: I have not had a prior opportunity 
to go through these. I am sorry, I am mistaken. Now 
I am with it. 

THE COURT: I am not quite clear. These are 
exhibits which were marked for identification, is that it, 
at the depositions? 

MR. TOP RIS: Which we took. 

THE COURT: But as to which there was no agreemen 


as to whether they were admissible or they were not? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES Cour: T HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 = TELEPHONE: CORTLAND 7-4580 
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MR. HRUSKA: Right. 

A number of the exhibits we had marked as 
exhibits were not received in evidence. 

MR. TOPKIS: That is perhaps because of the 


disparity in numbere. We marked a grand total of 15, and 


actually several of these have already been received in 


evidence, your Honor. Just in the interest of having it 
complete, so when you pick up a deposition youwill know 
what was being talked about at that time, I would like to 


have them received. 
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THE COURT: Well, if they are admissible, is 
that a satisfactory procedure. The question is what the 
objectinn is to admissibility ond I guess we will have to 
go through them. 

Do yvu -~t to all of them? 

MR. HRUSK.:: Wo. Ml is our affiliation agree- . 
ment which is already in evidence as part of the stipulation. 

If they want to put it in again as an AX number, 
I have no objection to that. 

THE COURT: All right. 


MR. HRUSKA: I don't think it is necessary, 


THE COURT: Let's proceed. 

(AX1 was received in evidence.) 

MR. HRUSKA: I would like to state AX2 is alread) 
in evidence alsc at PX201, but we would have no objection 
to it being received agrin as AX2. 


THE COURT: All right. I have no objection, 


either. I just hope we don't get readfully confused by 


reterring to the same thing in more than one orm. 
MR. HRUSKA: That is the problem. 
THE COURT: I really think that if something is 


in evidence already -- I don't attach any significance to the 


question of whether it is a PX or AX or BX, 80 that I rule 
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that any exhibit on this list which is already in evidence 
shall be referred to by the number which it has already 
been accorded. 

MR. TOPKIS: Fine. 

MR. HRUSKA: AXl is part of Court Exhibit 2, the 
ASCAP-CBS stipulation — 201. 

MR. TOPKIS: AX3 is a letter fre. Jchn Appel of 
CBS to Mr. Finkelstein concerning the ongoing procedures 
in this ma ter. 


MR. HRUSKA: In what matter? 


MR. TOPKIS: In this case. 
MR. HRUSKA: No, c is not in this case. This 
is a letter by Mr. Appel to Mr. Finkelstein making a formal 


application of the AS AP consent decree with respect to 


|’ televison stations. For the reasons I indicated before, 
I don't think the consent decree proceedings concerning 
television stations are relevant. 

MR. TOPKIS: Its relevance is here they are 
suing us because we are offering a blanket license for net- 
works and asking a blanket license for stations. That is 
its entire significance. 

MR. HRUSKA: There is simply no inoonsistence 
bet en tha two positions. 

THE COUPT: 1 don't rule there is an inconsistejcy 
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by allowing it, but I will allow it. 

(Exhibit AX3 was received in evidence.) 

MR. TOPKIS: Next, Ma, I think that probably -- 

THE COURT: That is "T" letter, isn't it? 

MR. HRUSKA: No. 

MR. TOPKIS: That relates to TV stations, your 
Honor, and is a similar application for blanket licenses 
made within a day of the institution of this lawsuit. 

THE COURT: Received with the same caveat. 

(Exhibit Ax4 was received in eviderce.) 

MR. HRUSKA: Let e state for the record an 
objection to the receipt of that. 

MR. TOPKIS: %X5, yout Honor, is a similar docu- 
ment, an application by Mr. Appel on behalf of CBS relating 
to CBS O a O Television Stztions for the period subsequent 
to December 31, 1971. 

NR. HRUSKA: Same objection. 

THE COURT: Received. Same ruling. 

(Zxhibit Axs was received in evidence.) 

MR. TOPKIS: Next, I think AX6 has already been 
marked, the Wood letter requesting ? per use. 

MR. HRUSKA: In evidence as PX200. 

MR. TOPKIS: AX7 is a parallel letter to BMI 


and that mus“ also be in evidence. 
SOUTHERN (STRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N“ 10007 TELEPHONE: CORTLAND 740 


2 
9 
“ 
y 15. 
* 
1 
4 
4 
* 


2 


MR. HRUSKA: As PX202. 

MR. TOPKIS: Next. your Honor, we have a couple 
of exhibits which were marked at the deposition of Mr. 
Jencks who at the time his deposition was taken was a 
CBS official and we interrogated him at his deposition about 
an affidavit which he had previously sworn to when he 
happened to be on the other side of the fence. 

THE ©) JRT: For the purpose of illuminating hic 
testimony, I will allow the affidavit to go into evidence. 

MR. HRUSKA: Well, your Honor, I submit that 


there may be some prejudice in this. When Mr. Jencks pre- 


THE COURT: The Shenandoah materials -- 
MR. HRUSKA: In the Shenandoah case. There is 


an affidavit and a brief in which he appears as counsel, 


` believe. He was not an employee of CBS. He was counsel 


and 1 think at one point president of the Alliance of 


pared these materials -- 


" Television Producers that contested the procesding on various 


grounds we don't have to get into now. 

His statements made at that time are obviously 
not being on CBS. 

THE COURT: I agree. 


MR. HRUSKA: And, yet, if they are admitted, I 


think the practical result, in terms of arguments made from 
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these papers both here and in the Court of Appeals will 
be that they will be binding on CBS. 

THE COURT: I don't see that they are binding 
on CBS. It seems to me, however, that the Court has 
to know what a man previously said to be able to understand 
questicns which I assume to have been put to him on the 
basis of what he previovsly said and I specifically rule 
that the affidavit itself is not binding on CBS, bat that it 


is admissible for the sole and limited purpose of understand 


ing his testimony. 


MR. TOPKIS: And the same is true, I think, of 
the brief, your Honor, which he signed. 

MR. SONDAK: No. There is ` further problem 
with tho brief ‘that came out in the Jencks deposition, 
which was that he stated, as I recall, that he did not 
understand how his name came to appear on that brief in 
that he had nothing to do with its preparation, he was 


not representing them at the time. Ne was the president 


of the organization and in the deposition he explains that 


he had no part, no participation in preparing that brief 
so it can't be even admissible as to him when he wasn't 
w tking for CBS. 

MR. HRUSKA: Also, your Honor, I think statements 


out of these papers were quoted in the deposition also, 
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and I think you will get the whole context of it in the 


deposition. 


THE COURT: Based on those representations I 
Will deny the admissibility of AX9. 

MR. TOPKIS: I think he was queried but to 
understand the query, you are going tc have to have the 
brief and, really, what we were doing, of course, was attack- 
ing Mr. Jencks' credibility and finding that he had signed 


or his name mysteriously appeared on prior inconsistent 


., statements. 


MR. HRUSKA: We offered a number of documents, 
i. yout Honor, on this same ground -- that they were referred 
to in the deposition and the deposition was not as clear witt- 
“out the documents as it would be with the documents and the 
rulings were made excluding those documents. 

I don't know why the situation ought to be 
different. 

THE COURT: 1 don't intend the situation do 
be different and I can't challenge you because I don't 
recall the instances that you are talking about. 

I am simply trying to use what seems to me to 


be common sense. 


If 1 am reading along about what somebody said 
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and I can't refer to the thing that he is talking about, 
I can't judge the passage in question and I find myself 
at a loss here because I don't know which of you is correct 
in characterizing the extent of his connection. 

If it is true that you simply asked him a ques- 
tion and he said I had nothing to do with that brief, then 
there is o point in having the brief re. on the other 
hand, if you arked him a lot of questions sh. the brief, 
vou could have asked him questions about Webster's Dictionary 


too, and to that extent Webster's would be admisrible just 


to help me understand. 


So I will allow the brief in evidence, but solely 
for the purpose of referring to it if it is a fact that 
he was questioned about it. 


(Exhi iit AX9 was received in evidence.) 
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MR. TOPKIS: The» we come to exhibits marked 
at the Poklitar deposition, the first thiee of which, 

AX 10, 11 and 12 and 13--they are all various forms used 
by Cru in cl<aring performance rights where the rights are 
not available through ASCAP, BMI or SESAC. 

THE COURT: What will they demonstrate? 

MR. TOPKIS: Just that CTN had the wit and 
imagination to establish forms and procedures for dealing 
with this problem and thereby to suggest that they might 
adopt similar proceñurev even though what more expanded 
ones in the direc: licensing. 


MR. HRUSKA: I think we have got four direct 


Ha 


licaənses here. 


THE COURT: 1 don't think they are offered for 
the number of them. But is that right? 

MR. TOPKT™ - „is. Just as exemplars. 

Tin: COURT: For the sole purpose of indicating 
that a form can be developed, I will allow them. 

(AX 10, 11, 12 and 13.) 

MR. TOPKIS: 14 we withdraw, your lionor. 

15 has already been marked. 

MR. IIRUSKA: It is the same document that we 
discussed before. 

TUE COURT: That brings us now to 164. 
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THE COURT: What is CBS’ position on 164? 


MR. HIRUSKA: I am not quite sure I know what it 


MR. TOPKIS: Your answer is to our interrogatoriesi. 
MR. HRUSKA: All of our answers to all of your | 
interrogatories? I certainly object to that. 
MR. TOPFIS: There are net that mapy but all 
right. 
THE COURT: Well, is there anything in the inte-- 
rogatories that is inconsistent with what's happened so 
tar? 


MR. HRUSKA: Well, I t ink that we answered a 


because it wasn't worth the effort fighting about the rele- 
vance. It was easy enough to answer. 

ASCAP has already put in and I think BMI has, 
teo, portions of those answers to interrogatories. I should 
not 


THE COURT: I decline the blanket offer, Mr. 


| 
lot of interrogatories which we didn't think were relevant 


Topkis. If you want to specify which interrogatories you 
thi.« should go in, I would hope on the grounds of some kind 
of inconsistence with something in the record and if it is 
not inconsistent--well, it doesn't have to be inconsistent 
if there is no evičance in the record other than that or if it 
is inconsistent I will receive it. 
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MR. TOPKIS: Could I defer that, your llonor. 

THE COURT: Yes. 

MR.TOPKIS: 165 and 166 we do not offer, 

167. 

THE COURT: Isn't that part of the earlier? 

MR. TOPKIS: Right. It should be if it is not. 

168 we don't offer. 167 we will endeaver to 
work out a « ert. 

168 as I say we do not offer. 

169— 

THE COURT: How can that be binding on CBS? 

MR. TOPKIS: I was just about to put that same 
question to my colleagues. 

Conspiracy is obviously the ground on which it 
is admissible but-- 


THE COURT: That's in the counterclaims, is it 


MR. TOPKIS: We will withdraw that for the moment 


at least. 

170 and 171 we withdraw. 

172 is a statement of CBS in the prime time hear- 
ings and perhaps your Honor would like us to call your atten- 


tion to the portion of it that we think-- 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 
FOLEY SQUARE, N.Y., MY. 10007 TELEPHONE: CORTLAND 7~i580 


a8 


jbe 4 4523 
THE COURT: I think in the sams fashion that we 
discussed the PCC proceedings themselves. 
MR. TOPKIS: We will be glad to, your llonor. 
MR. TOPKIS: 173 is a proposed order which 


became an order to ASCAP and ABC the order itself is 174, 


so we can surely withdraw 173 and the purpose of 174 is to 


show the deal that we have just recently made with ABC. 

THE COURT: What's its relovance here? 

MR. TOPKIS: To demonstrate that ABC is happily 
engaged in blanket license program. 

THE COURT: The record is replete with illusions 
to the effect that ABC and NDC still have them. 

MR. TOPKIS: It also has the particular figures 
which will become pertinent I think as background material 
for one of Mr. Nathan's charts. 

TUE COURT: Why not just specify what the figure 
is and I don't know if it will be challenged. 

MR. HRUSKA: Right. The figures don't cause us 
any problems. 

MR. TOPKIS: Okay, if the figures don't cause any 
problems, there is only one other way I can see that it is 
at all relevant and that is that it does demonstrate that we 
are in contractual relations with ABC through the end of 1976), 


I believe, and your lionor will recall at the opening we 
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suggested that they were indispensible parties 

Again, I can understand the bundle of materia! 
before Judge Ryan that you wanted to submit and I have 
already ruled in your favor on that and for purposes indi- 
cated but these seem peripheral to me but if there is any 


material from them which is relevant, I can take judicial 


notice of an order. 
MR. TOPK : We will let them pass, then. 
I will withdraw 175 on the understanding that 
we had a blanket license agreement with ABC back at that 
tim . 
Is that satisfactory? 
TUE COURT: Did you hear that? 


| 


MR. COLLINS: I believe that we have put this 


license in evidence already. This is the ASCAP-ABC blanket 
agreement of 1958 and we offered that as one of our-- 

TUE COURT: I am ready to go to lunch but I would 
like to ask the specific significance of that particular 
license. 

MR. TOPKIS: It is just out of order. We were 
putting in all of the ABC licenses. 

MR. HRUSKA: I think to complete the picture, 
your Honor, because of the evidence about ABC and NBC's 


contractual relations with ASCAP and particularly because of 
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Mr. Topkis' statements from time to time that the other net- 
works are just perfectly happy and contented with the blanke 
license system, we thought to offer some counter to that, 
that it would be significant to bring out that both ABC and 
unc have specifically retained the’r right to transfer to a 
per use license in the event CBS got one. I think that is 
the significance. 

TUF COURT: I am aware of that and I think it is 
in the record, either by undisputed testimony of a witness 
or otherwise. 

MR. TOPKIS: The only other thing we want these 
for is as to the rates, and the rates there have come down 
also. 

MR. HRUSKA: We shouldn't be debating about 175 
because I don't think we have any objection to 175. 

THE COURT: Ali right. 

175 is received. 

(AX 175 received in evidence.) 

TUE COURT: I would suggest we go to lunch now 
because we have to get back by 2 o'clock. 


(Luncheon recess until 2 o'clock p.m.) 
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ROBERT R. NATHAN resumed. 
DIRECT EXAMINATION (continued) 
BY MR. BLUMSTEIN: 

Q Mr. Nathan, last week when you were here you 
gave some testimony about ASCAP's power to fiz the price 
it will charge for its reper tee 

A Yes. 

Q And I take it it is no secret in this courtroom 
that in connection with that testimony and the views you 
gave, you prepared some charts? 

A Yes, sir. 

Q Let's take the first one. 


Now, this one, Mr. Nathan, or a reduction of 


THE COURT: Are these going to be designated? 
MR. BLUMSTEIN: The reductions have been pre- 
marked and they have numbers. 


THE COURT: Do you have reductions that I could 


MR. BLUMSTEIN: I think we have a set. 
THE COURT: This is AX294, is that corioct? 


MR. BLUMSTEIN: That's correct. 


Would you briefly explain to us what that chart 
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is all about? 

A This chart, identified as AX294 and entitled 
"Indexes of ASCAP and BMI collections from the CBS, NBC 
and ABC Television Networks, and gross television network 
advertising revenues,"1962-72, is designed tc show the 
trend in the years Leginning in 1962 and ending in 1972 of 
two items -- one is the gross advertising revenues received 
by the three networks and this indicates a substantial 
rise subject to a slight decline in the recession years, 
70 and 71, again, and then a sharp rise beyond that, but 
it shows the trend which is quite steep and substantial 
over the decade in the advertising revenues received by 
the three networks. 

The solid line indicates the actual payments 
to ASCAP and BMI from the networks over the period of years -/- 
rather the trend of those payments and we see there a much 
less pronounced rise indicating a very considerable lag in 
the relationship between the cost of music on the one 


hand to the networks relative to their advertising revenues 


or, put another way, a very substantial and significant 


lack of relative growth in the ASCAP and BMI income relative 
to the income from advertising, namely, the major source 


Of income of the networks. 
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Q Let's take the top line, the broken line. 
Gross advertising revenues. Can you tell me where the 
data came from from which you made up that line? 

A The gross advertising revenues are derived from 
figures published in the official anml reports of the 
Federal Communications Commission. 

Q Let me show you AX296 for identification and ask 
Y whether that was the source of your data? 

A Yes. It was the source of the data for each 
year from 1962 through 1971. 

Q What about 1972? 

A How, the 1972 figure has not yet been published. 
There is a rather considerable delay between the collection 
of the data and the time period when those data apply on the 
one hand and the publication on the other. 

This figure for 1972, namely, bill 687.5 million 
_ was derived in a phone call with a Mr. Weinlas of the 
Federal Communications Commission who gave us that figure to 
include in thie tabulation. 

Q Now, would you look at AX297 and describe that 
document for me, please. 

A AX297 reflects merely a computation. It shows 


as in AX296 the annual figures of gross television advertis- 
ing revenues year by year and then the index is derived 
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Merely by setting 1962 as a base and dividing each year 
by that base period to get the resulting index. 
Q Now, let's take the bottom line, the solid line, 
ASCAP and BMI collections. 
Where did you get the data from with respect 
to BMI collections? 
A The data from these collections, we have both 
the ASCAP and the BMI figures. 
Now, the BMI collections are shown and we have - 


Let me showyou M295 and see if that is the 


AX295 is an answer by BMI in this particular 
case and it shows the BMI figures from each of the separate 
networks in the case of NBC for 1960 through '72 and similar y 
for CBS and also for ABC and the figures are then merely 


¿ãčei together to arrive at a total. 


THE COURT: xs that a BMI answer to that inter 


an answer to the interrogatories in BMI vs. NBC. 
THE COURT: I see. 


MR. HRUSKA: Your Honor, we ð^ have an under- 


MR. BLUMSTEIN: Yes, it is, your Honor. It 
a 


standing, I assume, based on the statements made this mornin 
that the entire testimony given here with respect to 
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these charts and this data is subject to a motion to 
strike. 

We don't concede the relevancy of any of these 
comparisons and of course we have some rather fundamental 
questions regarding the data, but I just don't want my 
silence on this to be regarded or interpreted as an 


assent of relevance to this material. 
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THE COUKI: I never understand and I don't know 


concession you made was a concession of relevance. 


j 
} 
whether Mr. Topkis and Mr. Blumstein understand that the | 


MR. TOPKIS: No, your lonor. 

MR. IIRUSKA: And I think we have a standing objec- 
tion to the relevance of al! this but I understand that your 
Honor won't look these materials until we have had our 
opportunity. 

THE COURT: Right. 

Let me add one thing. I don't know whether your 
_ Statement was prompted by my asking about the interrogatory 
but whether it was or not I did that simply for the purpose 
of identifying in my own mind what the source was. 

Q What about the data as to ASCAP collections? 

A The data on ASCAP collections were derived from 
different sources and are separate for the three networks and 
this is shown in table AX 294, the third sheet of that 
exhibit. 

THE COURT: 294? 

THE WITNESS: Yes, sir. AX 294, in the third 
sheet. It shows the ASCAP collections from the TV networks 
separately for CBS and NBC and ABC. 

Q Let me hand you a sheaf of documents, if I may 
and perhaps I will identify them for the record. 
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The first one is PX 419 which I understand is in 


evidence and it is Exhibit X to ASCAF answers to interroga- 


—— — — 


tories and it shows collections from the NBC Television 
Network for the years 1960 through 1969. 


The next one is AX 178 which is the license 


agreement between NBC and ASCAP relating to the period 1970 
to 1976, together with Judge Ryan's order in connection 
with that agreement. 

The next one is PX 420 which is also in evidence 
and again ASCAP answer to CBS interrogatories and it shows 
collections from the ABC Television iletwork for the period 


1960 through 1969. 


| 
| 
| 
| 
AX 174, the license agreement between ABC and | 
ASCAP again for the period 1970 through 1976 and Judge 
Ryan's order in connection therewith. 

AX 316, which is a letter from Richard Reimer to 
Mr. Rufushouse of the Nathan organization dated December 3, 
1973 and annexed to it is an agreement between ASCAP and ABC 


relating to the period prior to January 1, 1970. 


The next is AX 319, a letter from Paul Fagan of 
ASCAP to Mr. Rufushouse which sets forth data concerning 
collections from ABC for the years 1956 through 1960. 
The next document is part of AX 127. It is an 
agreement between CBS and ASCAP for the period 1962 through 
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The next exhibit is part of AX 167. It is the 
interim fee order currently in effect as it relates to the 
Columbia Television Network. 

THE COURT: In which case? 

MR. BLUMSTEIN: Before Judge Ryan, your Honor. 

And the final one is the stipulation of facts in 
this case and I'll refer you specifically to paragraph 10 
which contains the fees paid by the network, the Columbia 
Network, to ASCAP for the years 1962 and 1969. 


rim COURT: Does that stipulation have any exhibit 


MR. HRUSKA: Court Exhibit 2, your Honor. 


Q Now, Mr. Nathan, do those exhibits contain the 


raw that you used in calculating the ASCAP collections from 


the networks for the periods set forth on the chart? 
A Yes. These do provide the raw data which we 
used as the basis for the development of these charts. 
Q Now, let me show you AX 298and have you explain 
that, please. 
THE COURT: Next chart? 
MR. BLUMSTEIN: No. It is another Exhibit. 
A AX 298 ig merely a tabulation showing the 


separate aggregates of the collections from the three networkk 
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by BMI on the one hand for each year 1962 through 1972 and, 


then, in the next column, the related figures, namely 

ASCAP collections from the three networks, and then we merel 
summarized these two and, again, develop an index which 
index is based on 1962 as 100 and provides the basis for 


the chart shown here. 
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All right. 

Mr. Nathan, you are aware that in 1969 and 
thereafter ASCAP received from each of the three networks 
some rather large sums in settlement of certain claims for 
the years 1969 and before? 

You are aware of that? 

Yes, I am. 

All right. 

Would you tell me, and let's take it network by 
network, how you treated the sums received, special sums 
in making your calculations of ASCAP collections and let's 
start with CBS. 

A Well, in CBS we were given the figures. “here 
was an agreement between ASCAP and the Columbia Broadcastin7 
System, and that isincluded in the material you have shown 
to me, and in this agreement between ASCAP and CBS there was 
a distribution back for each of the earlier years. 

In other words, in the agreement between ASCAP 
and CBS there was a distribution of the special settlement 


between the two parties, the basis of which I don't under- 


stand. The figures were there and the two parties agreed 


and we merely redistributed back on top of the distributions 
within each year the amount that had been agreed upon to be 
distributed over those earlier years. 
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Q What about NBC? 
A Well, NBC received a settlement of $3,000,000 in 
1969, and this was to be apportioned back to 1361. 
Tim COURT: You said NBC. I think you meant 
ASCAP received a settlement from NBC? 
THE WITNESS: That's correct, sir. I beg your 
pardon, sir. ASCAP received from NBC the sum of $3,000,000. 
There was no provision whatsoever for the distribution of 


that by time. 


We followed what I think is a reasonable approach | 


by adding up the original distributions year by year, ‘6l, 
'62, '63, through the year 1968 and then took the ratio 
of each year to that total and then distributed that 3,000,00 
back over the years. 
So that, in essence, it was a listing of each 
year's figures proportionately by the size of each year. 
TUE COURT: In other words, if ASCAP had 
received $1,000,000 in 1962 and $2,000,000 in 1963, it would 
have allocated twice as much to the second year as to the 
first year. 
A Exactly. It was in proportion to the original 
distribution, that's correct, sir. 
Q Last but not least, ABC. 


A Well, ABC posed a different problem. First 0 
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all, the ABC distribution under the order was to go back to 
the middle of 1956, and we undertook to make this same 


distribution in terms of method on ABC that we undertook 


for WBC, namely, adding up the actual initial payments in 


each year using by the way the 50 per cent of the 1956 
payment. 

We didn't try to go back and get an initial figure 
for 1956 by half years. We just took half of the total for 
56 and then added up every additional year through 69 
and then again apportioned the settlemnt of 4 and a quarter 
miilicn dollars roughly over those periods of years. 

There was one little problem there that was 
indicated in the settlement. Some share of this four and a 
quarter million was non-television network and there was no 
basis for knowing how much of that might not have been, and 


the whole amount was distributed as though it were television 


- network. 


Q The agreement didn't try to break it down as 
between television network and anything else? 
A That“ es correct. 
THE COURT: To the extent that those revenues 
were includec as if they were television income, that would 
increase the amount shown in this bottom line? 
THE WITNESS: That's right, it would have increased 
SOUTHERN DISTRICT COURT REPORTERS 
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it. nc the original figures were on an uptrend, it 


would have not changed the direction of anything. It would 
have given a pretty much the same curve, but it would have 
exaggerated the level of that line. 

Now, if you take out some arbitrary portion of te 
per cent or 20 per cent, the level of that black line on AX 
294 really would have been influenced to an insignificant 
degree and the relationship would not have been meaningfully 

_ cuanged. 

2 Would you now tell me what in your judgment is 
the economic significance of the figures that you developed 
on this chart? 

A Well, I think this chart has considerable signi- 
ficance in terms of the implications of ASCAP and BMI on the 
one hand, in terms of bargaining capacity and the networks 
on the other hand. 

We have heard ASCAP and BMI characterised as 
cartel, or at least ASCAP. 

A cartel naturally is in a position to within 
limits dictate the prices and dictate the terms under which 
it disposes of its services. 

In this particular instance we see that the 
income of ASCAP and BMI was relatively modest. As a matter 


of fact, if we observed the index on page 2 of AX 294, we 
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see that ASCAP collections in the three years, 1970, 
‘71 end 71 averaged just about 25 per cent higher than in 
1962. 
In other words, the index is up about 25 per | 
| 
on the other hand, in 1970 the three networks got 
three quarters gain as much revenue from advertiging as they 
did in 1962. There was a drop in 1971 to the--the index was 
a little over two-thirds, 168 per cent of what it was in 
1962, but then we see in 1972 it was 190 per cent of what 


it was in 1962 or 0 per cent increase. 


Yow, based on just the chart alone it would be 


gaining leverage would appear to be far greater in the hands 


1 
difficult for cne to conclude otherwise than that the bar- | 
| 


of the networks rather than ASCAP anu BMI. 

Your Honor, if, on the other hand, one were to hav 

data on music useage and one were to argue that the rise in 

the ASCAP, BMI collections reflected as lesser use of 
music, then this I think would take cognizance of the fact 
that useage does have a role in the negotiation on the fees 
that ASCAP and BMI get. 

On the whole, it trix s me as certainly noc a 
manifestation of the product of a powerfu). cartel condition. 

rim COURT: The particuler figures here would be 
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relevant, too, won't they? I mean, the mere pattern of 
growth itself doesn't establish a bargaining relationship. 

If CBS’ revenue vas only one million dollars in 
1962 and was a million nine in 1972, it would be quite a 
lot different? 

I have to know something about the particular 
positions too T suppose. 

TUF WITNESS" That's the next chart, your llionor. 


TUE COURT: All right. 
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Mr. Nathan, that chart is AX299. 


Yes, I do. 


i 

| 

t 

Do you have a copy of the reduction in front | 
i 

l 

| 

| 

| 


All right. Would you explain that chart to us, 


please? | 
A This chart, AX299, is a measure of the — 
of the gross television from advertising of the three net- | 
works which is paid to ASCAP and ‘BMI or, put another way, 
it is the ASCAP, BMI income as a percentage of the total 
collections of the three networks from advertising clients. 
We see here that in 1962 for every dollar that 
was redeived, 1.45 cents was paid to ASCAP and BMI for 
the use of music. That is every dollar received by the net- 
works from advertising or for every $100 received by the 
three networks from advertisers, a dollar and 45 cents was 
paid to ASCAP and BMI. 
Then we see what is a rather pronounced and 


steady trend. It is not a solid line. It has someth g 
in the aberration in 1969 which is attributable I think, 
your Honor, as we saw in the previous chart -- it wasn't 
smooth, that adjustment of those special adjustments, 69, 


leaves something to be desired. It was not entirely a 
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transaction, it was an adjustment and not smooth. 
Hera we see that whereas in 1962 1.45 per cent 
of the networks went — of the advertising revenues of 


the networks went to the BMT and ASCAP organizations, in | ; 


the years 1970, 1972 and 1972 it was barely over one per cent, 


ao that the relative proportions have dropped by a third 


from the decade ago to the most recent period. 


—— 2 —— — 


| 
This, again, I submit, your Honor, is quite the | 


reverse of a relationship that one would expect from a power; 


i N 


exercise considerable monopolisti 


ful cartel that is able to 


authority and capacity. 


Q All right. Let's move on t- the next chart. 


MR. BLUMSTEIN: I think here we can take the 


next three, your Honor, 


| 
} 
| 
because they have a great deal of | 
similarities between them. | 


THE COURT: All right.300, 310 and 3117 


MR. BLUMSTEIN: That is correct, your Honor. The 


ene cm the far left, to my left is 300, the one in the 


middle is 310 and the one on the side is 311. 


| 
Q Mr. Nathan, would you explain those charts to i 


us, please? 
A These charts were designed to look at the 


or income received by ASCAP members over 


rewards or benefits 
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a period of tim: and, here again, we were analyzing data 
which might shed some light on nargainiag capacity and 
bargaining capability, and here we sought to compare the 
trends in income of ASCAP members with other general 

me . res of income in our evonory. 

In each of those three charts the three lines 
other than the ASCAP memberr' incomes are similar. In each 
chart there is a dotted lin- which indicates the monetary, | 
namely, the dollar, current dollar avere e income per capita 
of all people in the United States, men, women and children. 


We also included in this chart a solid line whicli 


shows for the ter ars starting in 1962 -- actually it is 


11 years, including the beginning and the end -- the average 
weekly earnings of all production workers in non-a °° eure. 
industries, and that takes all of the economy except 
agriculture, and it includes production workers. Thi. is 
not supervisory. We don't include the cfticers and the 
mana ment. This is the workers in ali industries other 
than agriculture, and ve see there the rise in average earn- 
ings. 

Then the third line, which is common in all 
three of these charts, which is the line with dashes -~- 
indicates what happened in the average weekly earnings of 


production workers or non-supervisory workers immotion 
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picture filming and distribution. 

We do not submit these as necessarily typical at 
all. We could have used the steelworkers or the automobile 
industry or retailestablishments, but we thought these were 
sufficiently indicative of what has been happening generally 
in terms of incomes in the economy. 

Then we show in each of the charts a trend line 
of the average income to ASCAP writers. Here we used three 
separate measures, one on sach chart. 

The chart identified as Moo is the trend of th 
average revenues or average income in each year of all 
Asch members who received any incomes. That is shown 
on the first chart. I don't think any elaboration is 
needed for me in explaining the gaps or the differential 
trends that are revealed there. 

We obviously have a very modest rise in 
the early part of the -- in the middle of the sixties in 
the ASCAP average distribution to all writer members receiviiig 
some income, but ve also see that in the late years, namely, 
70, '71 and 72, the average was even less than in 1962. 

THE COURT: This is in actual dollars, right? 

THE WITNESS: It is an index of actual dollars, 
Yes, sir. 


THE COURT: I mean that what it means, for 
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example, is that the average ASCAP distribution, which 
means I suppose the average ASCAP member who reoeived 

a distribution in 1972, received less than he reoe:ved let 
as say in 1970. 


THE WITNESS: That is correct, sir, less current 


A (continuing) If we take the second chart, 
AX310, and there we have confined our analysis only to the 
ASCAP members who received 5000 or more in each year. 

THE COURT: The other three lines are constant 
on all three charts? 


THE WITNESS: Exactly, sir. They are the same. 


| 
| 
| 
| 
dollars than in '70. 


A Here we see again a trend line which for the 
early art there,until about 1966 or 67, seem to be able to 
mainiain a pace with the other measurements of income, but 
starting in 19 — in about 1967, a serious lag took place. 
Interestingly enough, while the other categories were able 
to bargain effectively in getting their income up as the 
economy expanded and more seriously as inflation occurred, 
the ASCAP members earning five thousand or more as writers 
leveled off and actually declined and were lower in the last 


three years than they were back in 1968. 
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| 
| 
| 


| THE COURT: This has a lot of familiarity to me 
{ 
3] with the situation of the Federal Judges. Especially 


4] in the last five years. 

5 THE WITNESS: Well, I suspect, your Honor, the 

é bargaining power may be the same; I don't know. But the 

7 i third chart is identified as AX311, and there again the thret 
6 i lines on per capita personal income and the weekly earnings | 
g | of non-supervisory workers in all non-agricultural e 
0 | and in the motion picture filming and distribution industry 


are the same, but here now we confine our analysis of ASCAP 


member income to those who received $10,000 or more and 


{ 
| 
By here again we see a seeming ability to maintain a level or | 
growth up to 66, 67, „66, but really starting in "66 it | 


wT stopped rising and except for a slight increase in 1969, 

* | it has been a level period at a time when other have been 

* | rising very, very materially and I think when one knows 

* | ‘ what the inflation problem is, one can see what has happened 
i in terms of the real income to these ASCAP members who are 
a | receiving this kind of income. 

2 An d then I think that these charts are just 

24 about the opposite of what one would expect in relationships 
* of the recipients of income in an industry which was a cartel 
* | or had tremendous bargaining power as compared with the 

8 
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incomes in other industries and I think that this: shows, 
in my judgment quite the opposite, namely, that over a 
period of years, the ASCAP members have fallen very, very 
seriously behind in terms of their command over income. 

Q Let me hand you AX301 through AX308 and AX320 
and 321 and with those documents in front of you, would you 
please explain to us the data that you used to get the three 
constant lines on each of the three charts. 

A Yes. Briefly, let metake one line at a time. 
The per capita personal income of the total economy is merely 
an index of an arithmetic result of dividing total personal 
income by total population in each year. 

THE COURT: That is from the BLS? 

THE WITNESS: Well, the population is derived 
from the census, sir, and that is shown in Ax 301. It is not 
a census publication. We just took it where åt was most 
convenient. This was taken from the economic report of 
the president that is issued each year and this shows in 


Column 1 the total population of the United States ann ally. 


Then we have the next exhibit, which is AX302 i 


by the way, the personal income is not measured by the Departi- 
ment of Labor, that is measured by the Department of Com- 
merce. The Department of Commerce has what they call the 


national income division. 
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I used to be in charge of that myself many, many 
years ago and they developed these estimates and we did 
it back in the thirties, already. 

But here we have a measurement of personal 
income on AX302 and the figure there is prélimihary for 1972 
and we took from the survay of current business the 1972 
figure, finally, which 4s a mild revision. 

Now, it is merely a matter of, again, as I say, 


dividing the total personal income by the total population 


to get the per capita and then we put that on an index 


basis. 
Now, if I may take this, it is the average weekl: 


earnings in the motion picture filming and that is in AX305. 
This is taken from the Department of Labor, Bureau of Labor 
STatistics and they publish hourly earnings and hours worked 
per week and weekly earnings and in the upper right-hand 
corner of the page, dealing with services, in AX305, 
we have from the Department of Labor the annual series for 
average weekly earnings in the motion picture filming and 
distribution industry and we have that figure through 1970 
and the 1971 figure came from -- I guess this is Exhibit 
320anā that is also from the Bureau of Labor Statistics. 
And 321, one is for 1971 and the other is 


for 1972. 
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THE COURT: Did you pick the motion picture 
industry because of its being an element of the entertain- 
ment field? 

A of the entertainment field. There are a gr3at 
many selections to be made. I honestly believe, your Honor, 
that we could have piked any significant number of 
sexvice industries and the basic pattern wouldn't have been 
diferent. We all know that inflation in the last severzl 
years has been very very substantial and that wages, monetar: 
wages, have risen, some 3 than others, but by and large 
the trend is not too distinct from what we see here. 

THE COURT: I understand. 
A Anyhow, the motion picture figures come from the 
Bureau of Labor Statistics material. 
Now, AX306 actually shows the dollars of 
weekly earnings in the motion picture filming and distribu- 
ticn, non-supervisory workers that went up from $123.30 
a week in 1962 to $302.96 in 1972. 
Also on AX306 we show the figures for the total 


nor:~agricultural industries and those data come also from 


the Bureau of Labor Statistics and we have again AX307 


which shows the figures through'72 but the 72 figures 
are preliminary, and so we have given here the survey of 


current business for June 1973, which shows the revised 
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figure and that is Exhibit AX308. 
So, here are the sources of these three series. 

Q What about the non-constant line, the average 
ASCAP distribution to writers? 

A The data from the ASCAP distribution to writers 
came to us from ASCAP. 

Q I will show you AX309 which is a letter to Mr. 
Hughes, again, from Mr. Fagan, dated December 3, 1973, and 
there are various enclosures and attachments. 

A That provided the data for the three figures 
showing the average *SCAP distribution to the writers of 


those who received any income whatsoever --of those who 


or more a year. 

We derived this from this ASCAP information. 

THE COURT: They sent you the information as 
to who earned what and you =- 

THE WITNESS: No, sir. We asked them for what 
we wanted. We asked for distribution of income by levels 
and they used their runs and sometimes manual ways and they 
as tablished a sequence of income recipients by levels of 
income and then they summarized and, for Ins tan 0, in this 


Exhibit 309, sir, you can just refer to Item 1. You can 


see there a set of tables that shows for 34 income classes - 


received 5000 or more a year and those who received 10,000 
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MR. BLUMSTEIN: I don't think your Honor has | 


that exhibit. 

THE WITNESS: wry, sir. It shows, just 
as an example for any given year, it shows for 34 income 
classes, starting at the smallest with one dollar, and then 
$20 and then 20 to 100 and then it runs up to 100,000 and 
over, and for each of the classes it shows how many 
writers were in eachcategory and the totaled income of e ch 


writer in each category. 
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MR. HRUSKA: I would like to interject and say 
this is almost certainly a part of the backup data which 
we would be very interested in having. 

TUE COURT: I understand. 

MR. BLUMSTEIN: I expected that. 

Let's move on to the next chart. 


This is 315. Mr. Nathan, do you want to explain 


A Yes. This exhibit identified as AX 315 is entitlet 
“Relationship of the Index of Average ASCAP Distribution to 


Writer Members Receiving $5,000 or More to the Index of 


Per Capita Personal Income in the Total Economy for 1962-'72.} 


This is simply taking the figures from Exhibit 
AX 310 and dividing the index of per capita personal income 
by the index of the ASCAP recipients earnings to show the 
relationship and what this merely shows is that in 1962, 
and I am not saying that is—you know, that is a perfect 
normal base by any means, but just looking at the sweep 
received, whereas one takes a one to one relationship in 
1962 between the average income of ASCAP workers or members, | 


beg your pardon, getting 5,000 or more, by 1972 the ASCAP 


x j 8 


— —-— 
D . 


members were getting roughly two-thirds relatively. 
This is an index relationship, that in 1972 the 


index is down to 64.7 per cent. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT House 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND: 7-4560 


as a 


Nathan - direct 4553 

THE COURT: In other words, if the averajye ASCAP 
wamber who received $5,000 or more in 1962 received the 
game amount as the average, the per capita-- 

A It would have been a hundred. 

TUL COURT: Yes, on that assumption he received 
two-thirds or his relationship was such that his distribu- 
tion from ASCAP was two-thirds of that per capita income 
in 1972. 

TUL WITHWESS: That's correct. 

In other words, if the two had risen in the same 
relationship, it would still be 100 and this ccald happen 
if the per capita income stayed the same. This means that 


the ASCAP distribution went down 35 per cent or if the ASCAP 


capita personal income rose roughly 50 per cent. 
TIE COURT: And this gives them on one line a conc 


- which was on two lines on the other chart? 


figure had stayed the sane as in 62, this means that the per 
pt 


THE WITNESS: That's right, and it shows the 
ceclining relationship and again, your Honor, the conclusion 
I must draw from this figure, taking not every factor 
into account is clearly this kind of a lag or relative 
deterioration in relationship to the per capita of the 
entire society, not the working members but the entire 
society, was one in which ASCAP members fell rather 
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eignificantly behind. 

Q Mr. Nathan this is the last chart and it is 
IX 12. 

Would you explain that? 

A Yes, this AX 312 is entitled Indexes of Consumer 
Frices and ASCAP Collections from CBS, NBC and ABC Television 
Metworks in 1962-1972. 

This chart has the rather simple conclusion to be 
¿rawn from it, the purpose of showing this chart is to cet 
tome idea of what's happened to the real buying power of 
these aggregate collections of ASCAP from the three networks. 

This is not per capita. This is total aggregate 
collections received from the television networks over the 
last decade and what we see again is that the, obviously 
the real income, the buying power, the adjusted for price 


change income of ASCAP rose up to 1967 because we see a 


_ creater rise in ASCAP collec*ions than the consummer price 


Index and therefore that means that the buying power - 
f these collections increased. 
And then we find a leveling off in 1968 and except 
‘or that rise in 1969, which again I say leaves something 
10 be desired in a meaningful year to year change, we find 
¿: rather serious lag occurring and in recent years, the 


‘ast three years, namely, 70, 71 and 1972, e ASCAP 
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collections buy less in real goods and services than they 

bought in 1962, if you deflate by the consumer price index. 
In other words, the total income of ASCAP from 

the three networks is lower than the consumer price index 

in relation to 1962 and that means that the ASCAP money 

derived from WBC, ABC and CBS Television Networks in the 

last three years of '70, 71 and 72 are lower in real buving 

power than they were ten years ago. 

Q Now, Mr. Wathan, the dotted line on AX 312, ASCAP 
collections, that data was obtained in the same way as the 
deta was obtained for AX 294, is that correct? 

A Exactly the same figures. 

Q The same line? 

A Yes. 

Q What about the line, the solid line, consumer 
ərices, and let me show you AX 313 and AX 314. 

A Yes. The consumer price index comes from the, 
actually it is derived by the Department of Labor. They 
collect the data but again for convenience we copied a page 
from the Report of the President to the Congress for 1973 
and that shows all items of consumer price index for each 
>£ the years and that is the basis for this index. 

And the Exhibit AX 314 is nothi 3 more than taking 


mat index from the Bureau of Labor Statistics which has a 
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if “ base -- that's the common base that the Government uses 
in its measurements; at least it has been for two or three 
years now--and so we wanted to conver’ them to a base year 
for comparative purpose and that is what AX 314 is. 

MR. BLUMSTEI": Your Honor, I have no further 
questions of Mr. Nathan and I would like at this point to 
make a formal offer of the charts and the back up material 
to which he has testified. 

THE COURT: I will reserve decision on that 
offer in accordance with our prior discussions. 

Mr. Hruska, do you want to take a little time to 
confer or are you ready to go ahead? 

MR. BAKER: Your llonor, if we could take ten 
minutes I think it would go a good deal faster. I have 
a lot of papers to rearrange. 


(Recess. ) 
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CROSS EXAMINATION 


BY MR. PAKER: 
Q Mr. Nathan, looking at Ax 794, did I understand 
your testimony to be that the line which is labeled ASCAP and 
BMI collections represent the amounts paid by each of the 
television networks for music useage duriny the year indicated? 
} 


A That's correct. 


Q Directing your attention to AX 295, do you have 


A Yes, I do. 
THE COURT: 295? 
MR. BAKER: Yes. 
THE COURT: Is that the chart? 
MR. BAKER: That's the BMI answer to interroga- 
tories setting forth BMI payments to the networks. 
Q Do you know the date on which that document was 


+ prepared? 


j 
f 
a copy of that before you? 


A It must have been relatively recent. I don't 
know. It says it is in answer to interrogatory dated Februar 
26, 1973. 

Q It was prepared during the course of litigation, 

I believe it was NBC and BMI? 
A That's what I understand, yes. It is indicated 


in the title area. 
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Q. Do you know what that litigation was about? 
A I do not. 
Q If I told you that the litigation concerned 

BAI’s claim that NBC had underpaid it for prior years and 

that subsequently there was a settlement of that claim and 

a lump sum figure paid over a number of years to be paid 


in the future, would that affect your conclusion as to i 


whether that line represented amounts paid by NBC, say, to 


BMI? 

A Of course. Sure, it would, it should be addea 
in. If there were settlements and distributed back over a 
number of years, it should be added. 

Q No, sir. I think what I said, it was a settlement 
but instead of distributing it or allocating it to back 
years, it was a claim with respect to back years, it was 
paid in instellments of future years. 

A Yes, I think it should be included. 

Q The same would be true with respect to ABC if 
that were the case? 

A If there were a settiement in relation to past 
payments, it should be included. 

9 Are you aware that there is now outstanding a 
claim against CBS by BMI for payments due over back years? 


A I am not. 
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Q If that were the case, would ‘the same hold true, 
that che figures there or the indeses there don't accurately 
represent amounts received by BMI? 

A To the extent that is true, whatever the magnitude 
it should be added in and the figures would be changed by 
whatever amounts were involved. 

THE COURT: I am not quite clear about this, 
Forget the second example. You are assuming, and perhaps 
correctly, I suppose it is correct, that BMI's clain against 


NBC was a claim for past ser ices but the settlement: was co 


MR. BAKER: That's corract, your Honor. 
TilL COURT: Miss Kearse, 


MISS KEARSE: Let me rise to correct that. 


' 
be pro rated over future payments. | 


The actions in which this interrogatory answer was filed, 


AX 295, was not an action involving a claim fox past. 


| 
That was an action in which NBC was seeking a new license 
with respect to the period subsequent to Arril 4, 1970. 

When that action was settled, e was settle- | 
ment of a claim against NBC in another action with respect to 
the past. The settlement was for a lump sum to be paid out 
over a veriod of years. No allocation was made with respect 


to BMI‘s claim against NBC for past payments. 


THE COURT: Did you hear what Miss Kearse just 
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Yes, I did. 

THE COURT: How would that statement affect the 
figures that you have in the chart AX 294, if at ali? 

THE WITNESS: Your Honor, it won't affect it 
at all if it were a settlement with respect to a new negotia- 


tion and there were to have an impact in the future. 


As I understand the question, this was a settlemen: 


in claim of inadequate Payments in the past. If that were 
true, your llonor, then I-- 

THE COURT: Then you would allocate-- 

THE WITNESS: You would allocate it hack over some 
reasonable arrangement. 

According to this information, it was a settlement 
in relation to future. Then I don't think it ought to be 
restricted back. 

MISS KEARSE: Let me add one thing, and that is 
that the settlement involved granting of licenses for the 
periods starting April 4, 1970 and continuing through 
September 30, 1976. 

THE COURT: Were the payments to be nade during 
the period of this chart? 

MISS KEARSE: Yes, your lionor. They are 
reflected in the interrogatory answer, payments that were 
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made during 1971--1970, 1971 and 1972. 

MR. BAKER: Your Honor, if there is going to be 
testmony on this subject, I would like to have the witness 


and some backup documents I could question him on. 


THE COURT: I am not taking Miss kearse s state- 


ment at the moment at least as conclusive, but we have to 
have some assumptions on which to question Mr. Nathan. 7 
want to be sure that he's questioned on that set of assump- 
tions as well as your set of assumptions so when we find out 
what the facts are--I will say that there is some presumption 
that Miss Kearse's statement is correct since it comes from 
an attorney for the party who gave the answers to the inter- 
rogatories. It is only a presumption. If you have any need 
to go behind it, go behind it. 

MR. IIRUSKA: Let me rise on this point, your 
Honor, and state it is perfectly obvious that when NBC pays 
BMI a figure of in excess of $10,000,000 and part of the 
settlement includes the dismissal against NBC of a claim 
brought by ‘BMI both on anti-trust and accounting grounds 
for years prior to 1970, that sum significant portion of that 
$10,000,000 was NBC's payment to BMI with respect to those 
prior years. 

THE COURT: I am not going to try to decide that 


question now or try to try a case within a case. 
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Yn view cf the complex situation in which we call 
find ourselves with an expert witness whose time we don't 
want to waste and the judge whose time I don't want to waste, 
I suggest that we ask Mr. Nathan his opinion on the basis of 
various hypothetical possibilities and see what his set of 
principles is in regard to tie effect of those hypotheses. 

Then we will have to clear up the actualities 
later or argue them if they are not clear. 

Q Mr. Nathan, assuming that after the point in time 
in which the figures in Ax 295 were put together that BMI 
‘reached a settlement with ABC and NBC <egarding claims for 
underpayment by those two networks for past years and that 
this settlement provided for the payment of amounts in the 
future which were greater than they would have been if there 
had been no dispute as to past years, if those facts were 
true, would you draw the same inferences which you previously 

. drew on your direct examination with respect to that chart? 
MISS KEARSE: I understand your Honor's ruling 
perhaps deals with the portion of that question that deals 
with NBC, but I object to the portion of it that deals with 
ABC. 


There's nothing in the record with respect to ABC 


| 
| 
| 
| 


and there has been no settlement with ABC with respect to the 


past. 
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THE COURT: I didn't understand ur. Baker to be 
asking a question with regard to a particular commany. 
MISS KEARSE: I thought he mentioned c. 
MR. BAKER: I did mention ABC, your Honor. 
THE COURT: I think the question would be 
relevant whether it was XYZ. 

Q If there has been no payment with ABC, you may 
strike ABC from that question. 

I will add another hypothetical. 
THE COURT: Take one at a time. 

Q They are both related to those figures, and that 
there is still claims outstanding by BMI against CBS and 
ABC for the years prior to 1969. 

A Well, if I could break the answer down into two 
parts, sir. I would ray first that to the extent that 
clearly any payment now or any time in the future relates 
to any past deficiency,and that is clear and unequivocal, 


agreed upon, I believe that that amount should be distributec' 


back over whatever period it is agreed it applies to tc make 


an adjustment. 
Now, you then I believe asked me, would that 
change by conclusions as drawn from this chart. There I 


must say that it depends upon the magnitudes because if you 
will look at Exhibit AX298, we are dealing with figures 
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in the relative sizable levels, the figures 12 million -- 


almost 13 million in 1962 and somewhere in the 15 to 
18 million level in 1966 to 72. 

I find it hard to believe -- I don't know the 
numbers. I find it hard to believe that an adjustment by 
DMI spread out over the years would change the contour 
greatly. If it did, I would come to a different conclusion 
If it went up and paralleled the gross advertising revenues 
I wovld say that my conclusions were not valid. 


Q Mr. Nathan,with respect to the collections of 


Ac from th> three television networks, let's begin with 


CBS. 

Are you aware, Mr. Nathan, that CBS -- I believe 
it is from 1970 on -- has been operated under an interim 
fee arrangement? 

Yes, sir. 


And no final term has been made of the amounts 


That is correct, sir. 

In 1970 or 71 there was a lump sum paid by ABC 
to ASCAP in settlement of disputes over prior years, is 
that correct? 

A That's correct. 


Q As I understand it, you allocated that on the 
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basis of the proportion of distributions of each of the 
prior years? RETIER 

A To the period to which that back payment was 
disbursed or distributed, * 

Q Are you aware of nates thane was a court order 

4 d 
entered in U.S. against ASCAP concerning the distribution 
of the lump sum payment received from ABC specifically 
on May 28, 19717 
Time distribution? 


The allocation of the 4-1/4 million over prior 


By years, no, I am not aware of that. 

THE COURT: Would that influence your judgment 
or wouldyou feel -- I am not suggesting an answer, I just 
want to be sure -- that the economics of the situation 
should be controlled by the Court decision as to the alloca- 
tion of those payments? 

THE WITNESS: Well, your * it is -- 

MR. BLUMSTEIN: Your Honor, the Court decision 
as to allocation related to distributions to ASCAP members, 
it did not relate to an allocation of the payments from 
ABC over the years in terms of CY collections. 

That was the Zekley case. 

THE COURT: I think we all know the decision 


an we 


Oo A“ 
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we are talking about. 

In any event, what I am asking Mr. Mathan, and 
you can ask him further questions on redirect if you want., 
is: In the event that a Cou~t should have allocated 
differently than you did, what would have been your guiding 
princ. s if you had known about it or would you have, ir 
any event, allocated as you did? 


THe WITNESS: Your Honor, if the allocation 


over time were undertaken by the Court, I would like to under- 
stand why that distribution, and if there were some reason 
given that made economic sense, I would certainly adopt that 

I must admit I don't know what the basis for 
the CBS apportionment over the years was. I haven't been 
able to find out, but we accepted that. It had some 
Variation from the economic apportionment. I think the 
apportionment made sense, but I would be prepared to 
accept another allocation if it were presented by the Court 


or by common agreement and there was some logic to it. 


My own feeling, your Honor, frankly is that 
as I look at these redistributions here, it seems to me quit 
clear that 1969 is a peak, and almost anything one looks 


at -- the distribution process was not really totally 


a rational one as was decided. 
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I think our method of distribution back was 4 
reasonable one, but there is something in the -~ 

THE COURT: Am I correct in believing that unless 
that 1969 were leveled out forward, it wouldn't create 
any difference between the two ends of the line? 

THE WITNESS: That is correct. Your Honor, 

I don't think it would be logical to allocate it forward. 

THE COURT: I am not suggesting that it would. 

I am just saying, unless it were so allocated you would 
still have the sam diffexence betwee.. 100 an? 122 or what- 
ever. 

THE WITNESS: That is correct. If it were 
smoothed out back, then you would have just a higher figure 
coming up in 1964, 3, 6, 7 and 8, and a lower figure 
in 69. 

THE COURT: The same figure in 727 

THE WITNESS: That's correct, '71 and 72 and 70 
would be unchanged. 

Q I would like to ask you a slightly different 
question than his Honor did, Mr. Nathan. 

Do I understand you to be saying that the 
method by which the Court had allocated the lump sum payment 


or the method by which CBS and ASCAP agreed for allocating 


the lump sum payments which are both approximately the 
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same, it economically makes as much sense as the other 
method of allocating payments, namely in proportion to pa 
in prior years? 

A Well, I have no -- I have no evidences of a time 
apportionment for NBC and ABC. I only have the agreement 
of CBS and ASCAP, and that is why for ABC and NBC we use 
this method of apportionment in relation to the previous 


revenues. 


ordered the distribution of the CBS lump sum payment in 


the same proportions as the CBS lump sum payment were 


| 
Q Mr. Nathan, if I told you that the Court had 


apportioned, would it make as much sense to distribute the | 
ABC lump sum payment over the years to which it was allocated 
by the Court as the method which you used? 

MR. BLUMSTEIN: I am lost. Could we have the 
question back, please? 

THE COURT: May I make this suggestion, Mr. 
Baker and Mr. Hruska and Mr. Blumstein. If we are really 
interested in getting Mr. Nathan's view as an economist 
as to how much sense the Court decision makes and whether 
he would have to handle these figures differently íf he 
would have been guided by that decision, I think we ought 
to give him a copy of the decision to look at it. It 


ign't that long. I don't think it would be that difficult 
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for him to absorb. It would be much easier for hin 


to give an intelligent answer. 


I don't know if you want to do it at this mont 


If you do, let's take another short break and allow Mr. 
Nathan to look at that decision and ponder it. 

Do we have a copy of it here? 

MR. HRUSKA: We may, ur Honor. 

THE COURT: If you don't and you give me the 


citation, I will call up to my chambers for it. 
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HRUSKA: Your Honor, I think we have it clar- 


Initially, the question presented to Judge Ryan 


5 THE COURT: Talking now about the non-CBS case? 


MR. HRUSKA: That's right. In the US v ASCAP casa, 
7 | @ petition was brought by a wan named Zekley, who was a member 


| 
8 | of ASCAP, on behalf of himself and other writers in his positi 


wee writers claimed that ASCAP had net complied with the 


consent decree in failing to distribute the monies which ASCAP 


received in 1970 back through prior years, to the writers who 


Ñ 


would have earne? the monies in prior years had they been paid 


i in prior years. 


Judge Ryan agreed with ASCAP that such a back 


allocation was unnecessary. 


THE COURT: 


And the Court of Appeals reversed. 

MR. HRUSKA: Yes, and suggested to Judge Ryan -- 
| did not direct but suggested to Judge Ryan that the method of 
allocation that uight be used for these back years was in the 


same ratio as the CBS-ASCAP settlement had apportioned figures 


bs 


S 
' | for back years in the dealings between ‘CBS and ASCAP. 


22 | There was a negotiated settlement between CBS 


and ASCAP with respect to back years and that settlement appor 


a> 
a 


tioned certain figures in those years and certain ratios. 


S 


The Court of Appeals suggested to Judge Ryan that 
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he follow the ratios and that is what Judge Ryan ended up 
doing. 

THE COURT: Is that your understanding of it, ur 


MR. TOPKIS: I can't swear, your Honor. I just 
can't remember the details. 
THE COURT: Well, do we have sume documentation 


BLUMSTEIN: We have a copy of Judge Ryan's 


Does he refer to the CBS -- 

Yes, sir. 

Let ms look at the Order to see if 
it has information which I think would help Mr. Nathan as to 
what I have in mind. 

Perhaps it would be simplest, mechanically. if 
I saw counsel concerned in the robing room. We will be righ 
back. 
(Recess. ) 
Q Mr. Nathan, do you have item 5 of PS 309, which 
is the Order of Judge van dated July 12, 19717 
A Yes, I have that. 


Q Could you turn to paragraph and read that para- 


graph, together with the table which is on the following page 


A Pe ‘agraph 4 states: “The respective amounts 
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available for distribution to the publisher members as a grou 
and to the writer members as a group shall each be allocated 
to the years 1962 through 1969 in the following percentages, 
which are the respective ratios of (1) the combined CBS 

and ABC license fees allocated to the particular years as 

set forth below to (2) the total CBS and ABC pavments, ex- 
clusive of interest received in 1970 for prior years." 

Q And then there follows a table which indicates 
percentages in one column and years in another. 

A That is correct. 

Q My question to you is, does it make as much sense 
to albcate the lump sum ,ayments paid by NBC and ABC to ASCAP 
in the proportions indicated at the bottom of that paragraph 
4? 

THE COURT: Does it make as much sense as the 
method he used? 
MR. BAKER: Yes. 

A I really cannot answer that because, III be ver 

honest,with all due respect I don't understand paragraph 4. 


It sounds to me that it is a set of ratios that are, therefore, 


cation and I must say that I read ‘his paragraph at least a 


half a dozen times and I cannot figure what the judge meant when 


he said there that it shall be allocated over these years in 


the following percentages, which are the ratios, and then I 
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2 a find the derivation of where these ratios came 
3 | from and I must say it is completely confusing. 
4 | now, if I understood this, I could then be in a 
petter position to judge whether this makes more sense than 
the portion by amounts which we suggested. 

Q Mr. Nathan, let me suggest, suppose just for the 
purposes of this question that what it means is, for example, 
with respect to ABC, the 4.57 percent of the ABC lump sum pay- 
ment. should be allocated to 1972, etc. 

A And this is the agreed upon between ASCAP and ABC 
settlement? 

Q Ie what was agreed upon between CBS and ASCAP and 
it is my understanding 

THE COURT: And Judge Ryan ordered the same meth 
to be used. But the question really isn't how it came about 


butwuether the proportions look to you as reasonable a method 


| of econimic allocation as the one that you followed. 


D I think the one I followed sounds more reasonable 
but, I must say, your Honor, if i redistributed, and I will be 
glad to do it, that CBS on the same basis, x don't think it 
| would change the shape of the curve in any significant d@gree. 

THE COURT: Well, that is the ultimate question, 


of course. 
Q I notice on this curve that there is a rather 
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sharp downward teendency or trend around 1969. 


Do you have any judgement as to what caused 


s | that sharp downward adjustment or what event occurred around 
| 
4 


s that time which may have caused it? 

ji A Which lie are you referring to, if I may ask? 
The collections or the 

’ Q The ASCAP and the BMI collections; this point 

’ here (indicating). | 
- A Well, what caused it ís what caused, I think, on 
* 68 to rise to -- the 69 figure. You see, I think that here | 
12 | we have very real questions as to he that special distribu- 
* tion took place. | 

14 


For instance, as I understand it, on the NBC, th 


} 
y at ount that was indicated for redist -ibution was a given 


level but quite a bit, amount was left in the 1969 and if, 


for instance, all of the special distribution, the settlement 


18 
had been taken out of 69, you would have had a much smoother `- 


19 
curve. 


69, in my judgemant, is attributable, this 


2 8 7 g 


bump here (indicating), attributable to a degree of, I don't 
like the word “arbitrariness,” but it was a degree of just 
placing it in for convenience purposes; it didn't make that 


much difference and some money was left in there. 


mR NW 8 RB 


For instance, if I may refer to my exhibit AX 29 
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and look at the third page, one sees there in NBC a level 
that clearly doesn't really make sense. 

You see the NBC column, after the redistribu- 
tion, the second colunn, with a certain amount left in 69 by 
the designations -- well, it's a level of practically around 
4,400,000 or over 4,000,000 from 64 through 68 and, suddenly 
jumps to 5,680,000 in 69 and falls back to, of course, the 2 
settlement, then, at 4,400,000. 


Now, that hardly is the way things occur ig nommi 


events and I think this is attributable to some of these 


consequences of tne way the special distribution in 69 was 
handled and I think one would be justified in trying to 
smooth out this curve by taking part of that bump in 69 and 
distributing it back over the past. 

THE COURT: If you did, then the immediate 
earlier part of the curve would rise, sir, correct? 

A Yes, sir. 

THE COURT: But it would return, as we said 
before, to the same ultimate end in 1971 and 72. 

A And the conclusions which I have drawn I just 
can't see would change at all. We would just have a higher 
curve in the eariier period of 63, 4 and 5, 6, 7 would be 
higher and 69 would be lower and what we would have is this 
very serious lag I have indicated has xecurred and we see 
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that on the per capita distribution trend. 

Q Mr. Nathan, are you aware that in or around 1969 
and 1970 lawsuits were filed by NBC and CBS against ASCAP, 
raising certain questions under the anti-trust laws of the 
consent decree? 

A Yes, I am aware. 

Q Do you think that that litigation had any effec 
upon the fees which were agreed to, to the extent they have 
been agreed to? 

THE COURT: I doa't see how Mr. Nathan's opinion 
on that sould mean anything. Either there is a demonstrable 
relationship or then is not. 


Q Looking at AX 294 again, am I correct that you 


are comparing gross ASCAP and BMI collections with gross 


advertising revenues? 

A Yes, sir. 

Q And do you make any assumptions concerning the 
amount of music used or the units of advertising carried on 
the three television networks? 

A No, sir. 

Q So far as you know, the increase in advertising 
revenues might have been accounted for by increase in 
the number of advertising minutes carried on the network? 

A Sure; could be. 
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THE COURT: Does it make any difference in the 


conclusions you reached as to what the cause of the increases 


were? 


| 
A Your Honor, I would say that if the networks wer 
to deliverately move away from mas 10 programming and say, 
“well, we'll drop songs and put on advertising," that would, 
of course, then increase the revenues and to the extent in my 


judgment that useage of music does get involved in the nego- 


organizations, to that extent there would be an impact, becau 
you would have a downward pressure exerted by the networks fo 
a lower payment for music because less is used and you would 


have an upward pressure in advertising reventies because they 


tiations between the networks and the performance licensing 
| 


are now advertising instead of playing songs. 

THE COURT: That, I take it, would strengthen | 
your view that there is not a cartel controlled situation 
by the licensing organizations. 

A Yes. It would strengthen my views on two re- 
aspects ~~ both that there is a real bargaining that takes 
Place and that useage is a factor that gets involved in the 
bargaining process. 

Q Let me make sure I am absolutely clear on this. 
It is irrelevant to your conclusion the relationship between 
the volume of music used and the gross advertising revenues; 
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is that right? 

A No. I didn't say that, no. 

Q Then you assumed that they stayed approximately 
the same? 

A No. I would say that to the extent that less 
music was used, to that extent I would have expected the 
networks would have succeeded in achieving a lower payment f 
music than otherwise would have been the case. 

Q Now, do I understand from your testimony that 


as a general proposition, it is your view that if the price 


| a consumer pays for a product does not increase pretty much 


in proportion to his gross income, this demonstrates that 
the supplied of the product does not have a monopoly power? 

Is that a correct generalization of your testimony 
based on this chart? 

A Can I hear that question read hack? 

THE COURT: Yes. Read it, please. 
(Record read.) 

A No, it is not. 

Q Would you tell me now the facts in this case make 
that proposition incorrect? 

A Well, in this case I am not talking about only 
the income side from the music writers. I am talking about 
what the cost is for music to the networks and what I gaia is 
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that you have two relationships that derive here: 

One is the fact that the networks have paid, as 
is obvious here and clear from the subsequent chart, they are 
paying a lesser and lesser proportion of their revenue for mu ic 
than had been the case, and I said that to the extent that in 
this bargaining of the music supplied to the music user, if 
the music supplier really had a cartal status ard really had 
the bargaining capability attributable to ASCAP and BMI, 


I think that unless there were tremendous reduction uses of 


music and unless, also, useage was not an element in the 


| 
} 
| 
| 


negotiatidéns, which I think was one of CBS's contentions, 
that this whole system is wrong because use and payment are 
unrelated. 

Now, given those circumstances, I think this 
does significantly reveal that there is no cartel and I 
don't see that the issue about the consumer and the price 
he pays has anythning to do with whether or not the supplier 
has a cartel or a monopoly or anything else. 

MR. BAKER: I woud like to ask the clerk to 
mark ar PS 919 a copy of AX 294 with a slight modification. 

(PX 919 marked for identification.) 

Q I would like to show this to you, Mr. Nathan. 

Do you see the line between ASCAP and BMI collections and 


gross advertising revenues? 
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A Yes, sir. 

Q Suppose that that line was the plotting of the 
index of ASCAP and BMI collections from the three television 
networks. 

Would that change your testimony in any way? 

A Yes. I think that would -- I would like to see 
the next three years, too, 70, 71 and 72 but, if this were 
the line, this wouli indicate that ASCAP and BMI were able 
to retain reasonably close relationships to the rise in ad- 


vertising revenues and hadn't lagged behind nearly as much as 


my figures indicate. 


Q Suppose that were an index only of ASCAP collec- 


| tions. Would that make any difference, other than simply ex- 


Cluding BMI from your conclusion? 

A No. I think I would say the same thing — that 
it was able to maintain a reasonably close relationship with 
the advertising revenues and not fall behind as is indicated 
by my figures for the combined collections. 

Q I think that you also testified earlier in words 
or substance that the chart, AX 294, does not suggest to you 
that ASCAP and BMI have market power. 


Was that correct? 


A 1 don't think I said they don't have market power 


I think they do bargain and anybody who bargains with any 


degree of success has some marketing power but I think it 
SOUTHERN DISTRICT COURT REPORTERS 
UNI rED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., v. 10097 TELEPHONE: CORTLAND 7-4580 


* 


| 


jbjb Nathan-cross 4381 
manifests rather clearly they don't have cartel market power, 
which is a word that is indicative of very, very substantial 
monopolistic power. 

Q Are there degrees of monopoly . power? 

A Well, especially when you have oligopolies and 


not a monopoly. 


4 
ASCAP -- I never heard anybody accuse ASCAP of ir 


being a monopoly. I have heard that ASCAP and BMI is a carte 

but when you have more than one operation, unless they abso- 

lutely work together as one, when you have n absolute cartel - 
| otherwise, you do have degrees of difference. 

Q Would you agree that the document which has been 
marked as PX 199 suggests that if these were figures for 
ASCAP collections from the three television networks it sug- 
gests that ASCAP has more market power than, say, ASCAP and 
BMI combined? 

A I couldn't agree with that that — you know, wha 
is implied here is, you are saying that if a price parallels 
revenue closely, that reflects a great degree of monompoly 
and therefore if ASCAP alone were to have this kind of an 
index, it therefore has more power than ASCAP and BMI 
together. 


This doesn’t necessarily follow. It depends on 
a whole number of factors and I never indicated here that this 
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difference between the grc3s advertising revenued line and 
the BMI-ASCAP collections is a quantitative measure of cartel 
and monopolistic power. 

I said that the pattern here is certainly not 
indicative of what one would expect from a cartel. They 
would have done an awful lot better and, now -- 

Q Isn't the converse of that that the pattern on 
PX 919 suggests that they would be doing bet car? I mean, 
doesn't it suggest at least that they are closer to the 


pattern of a cartel? 


THE COURT: Mr. Nathan already indicated 
that they are closer, yes, but -- 

A T must say I am looking at this chart here 
and you are asking me questions. I am perfectly willing to 
answer on anything I can. 

I am looking at my AX 298 and I can't find any 
figures that look like that line in between ASCAP and BMI -- 

Q You won't, on AX 298. 

A I don't know where the figures come from, so 
it's hard for me to judge. 

Q Is the line on PX 919 inconsistent with monopoly 
power? 

MR. BLUMSTEIN: Which line? 


MR. BAKER: The m’ Idle one. 
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A You see, again it's a relative question. If the 
middle line were looked upon in comparison with the dashed 
line as to who has the most power, it looks like two strong 
forces pretty much offsetting each other, one maintaining a 
close relationship to the gross revenues -- maintaining gross 
relationship of revenues tor this payment for the service. 

If this were ASCAP and if ASCAP really had 
great monopoly powers from 1962 to 1969, I might expect this 
curve to shape up even more rapidly, more rapid rise, show a 
more repid rise. 

Q But the question, sir, is the line on PX 919 
inconsistent with -- 

THE COURT: You mean is it impossible that there 


would -e a monopoly? 


that this was inconsistent with it and I am asking if that 
is inconsistent. 

A Not to the same degree, no. A monopoly can main 
tain a reasonable relationship over time and say this is our 
optimum but, no, it's not like this in terms of — this is a 


totally untenable pattern in describing what a major powerful 


MR. BAKER: With those conditions. He = 


force would achieve in this period of time. 


“HE COURT: You are referring to the pattern on 
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A That's correct, sir, and 9.9 would be somewhat 
different, the pattern. It would not indicate this kind of 
a non-cartel performance. 

Q Mr. Nathan, have you heard of the United Shoes 
Machinery Company? 

A Yes, sir. 

Q Are you aware of the fact that they were ad- 
judged a monopolist in 1953? 

A Yes, sir. 

MR. BLUMSTEIN: Your Honor, another case we are 


going to try here? 


THE COURT: I thought the judge did a pretty | 


good job there. 


MR. BAKER: I think that one has buen disposed 


Q Do you know what happened to the net earnings 
of United Shoe Machinery after taxes during the last ten 
years before it was adjudicated to be a monopolist? 

A No, sir. 

Q If those earnings declined, would you have con- 
cluded that that information was inconsistent with the 
monopoly po er? 

A I don't think that earnings are 4 er a con- 
trolling nor an exclusive criterion and in a sense this is wh 
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2 in these charts I try to look at a number of factors: 

3 ONe, the relationship between ASCAP and BMI 

. revenues relative to those of the three networks and, also, 
s to me what happened to the real buying power of the gross 

. revenues of ASCAP and BMI and then, also, to see what hap- 
? pened to BMI's members in terms of their income relative to 
8 


what this -- what I am trying to say is that i don t think 
that if one boks on the subject of monopoly, one relies upon 


any single criterion as a determining element, as the deter- 


| 


mining element. ~N 


Q I would like to ask you to examine PX 920, maien | 
after you see it I will tell you it is based on the same in- 


formation as PX 919. 


A Could I ask what information 919 is based on? 
Q Soon as we get through with this one, sir. 
THE COURT: Can't we look at the back of the 
book, Mr. Baker? 
MR. TOPKIS: As a matter of fact, your Honor, wi 
@eference, can't we have an end to this kind of cross examina 
tion? This business of giving a witness half a story and 
asking him “doesn't this show something horrible” may be 
terribly dramatic when you are dealing with a jury but this 
is not that kind of courtroom and, as a matter of fact, if yo 
took -- 
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THE COURT: Soener or later, all the facts are 
going to have to be put before me. However, if Mr. Baker 
feels that he prefers to question a witness on an objective 
basis rather than on the basis which specifies that these 
figures are X or Y, I am willing to allow him to do it. 

Obviously, he has to connect it, somehow. 

MR. BAKER: These are hypothetical questions and 
it is a lot easier thay my going to te charts and drawing. 

THE COURT: It's hypothetical but the question 
is whsther they need t> be. 

MR. TOPKIS: That's the point. I think Mr. 
Baker has the figures and I think we do and the only person 
in the room who doesn't is your Honor. 

THE COURT: And maybe Mr. Nathan. I have to 
have them, however, before this line of questioning can be 
presented to me as meaningful. 

MR. BAKER: Please mark what is AX 299 with a 
slight modification as PX 920. 

(PX 920 marked for identification.) 


Q Mr. Nathan, do you see the line which is not too 


artfully drawn but starts around 1-047 
A Yes, sir. 

Q And if this line represented ASCAP collections as 

a percentage of gross advertising revenues, would that change 
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your testimony at all concerning AX 2997 

MR. BLUMSTEIN: Your Honor, I have on p. een 
with both of these charts that Mr. Baker has bee: using and 
that is he cuts off the numbers in 1969. Mr. Nathan tes 
about a *rend through 1972. 

I don't know what the basis for that is. 

THE COURT: It is very important in my mind, too 

MR. BAKER: The basis for cutting the numbers ii 


in 1969, your Honor, is that with respect to one of the tele-, 


a final fee after that time ar i, therefore, one cannot comput 
final figures for beyond that period. 


THE COURT: That's a good argumert. Whether I 


vision networks I don't believe that there is a settlement “ 


buy it ultimately, I don't know, but go ahead with your 
questions. I must say, however, that in the long rin, 
obviously, two things will have to happen for this cross 
examination to have any meaning -- first, the _ypothesis will 
ahve to be proven to be realities and, secondly, apples and 
apples will have to be compared and not apples and oranges. 

; We will have to have a period when I will rule of 


what that is after I hear everybody's views but let's get 


back to the question. 
Q Mr. Nathan, going to M 299, is the second 


line which has been drawn on there, the unlabeled one, is tha 
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the pattern of the relationship between ASCAP collections and 
gross advertising revenues inconsistent with market power? 

A It would reveal, for those years, it wouùd . 
reveal a close balancing power between the ASCAP and the 
networks. They maintained a fairly close relationship over 
that period. 

All other factors being the same, I would say it 
was a fairly stable power relationship or stable bargaining 
capability. 

Q But is it inconsistent? Does that suggest that 


RSC s position is inconsistent, it’s market position is 


inconsistent with the possession of market power? 

THE COURT: Well, market power -- 

MR. BAKER: Power over price as defined -- power 
to raise prices above a competitive level. 

THE COURT: You mean unilateral power to do t at 

MR. BAKER: Yes. 

A I don't know. It seems to me you are asking me 
I'm sorry -- is market power inconsistent with market power. 
Are you -- you are asking whether the maintenance of an almost 
flat relationship between the price paid for music and the 
revenues of the networks indicates that ASCAP has great 
bargaining power? As I said, it looks to me like the networks 
and ASCAP, if this were the fact, are pretty much ergaged in 
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a standoff with ASCAP just a iittle less strong in the latter 


part of the period than in the beginning. 

Q Maybe I misunderstood your earlier testimony but 
I thought that your earlier testimony indicated that this 
chart, AX 299, and the relationship which it sets forth, was 
inconsistent with the proposition that ASCAP was some kind of 
or that ASCAP and BMI were some kind of supercartel. 

A That's correct. I said that if ASCAP and BMI wege 
such a cartel -- I never said they were iut I said if they 
were -~ I don't believe this trend line would have occurred. 

Now, if ASCAP were a cartel, and I don't consent 
or acquiesce in that, I am not saying that this curve line 
would prove that it is not. 

THE COURT: You are not saying that it w ld proye 
that it is not. 

A That's correct. 

THE COURT: In other words, you do have a 
reaction that that aspect of this new line, the one on your 
own -- 

A But I still would like to see the balance of it. 
We used 1970, 71 and 72, sir, knowing that it was an interim 
arrangement but I must also say we also know that the consent 
provides for, the consent, the final consent judgment, pro- 
vides for fairness among the networks and when I look at what 
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has happened to NBC, I can't conceive of a level of settle- 
ment with CBS that is going to change the level of the 
trend that we had in 70, 71 and 72. 


THE COURT: Would you assume, Mr. Nathan, that 


even though the rates for the last three years are provisionai, 
that neither one of the parties would have accepted those rates 
if they were totally unsatisfactory? | 

In other words, that they may at least approxi- 
mate actual rates or what the parties believed was the value 
of the product in question. 

A Well, I don't know what their -- I think there | 

would have been appeals and appeals and appeals and trying 
to get the rates changed if they were arbitrary, capricious 
and ASCAP felt they were capriciously low and arbitrarily 
low -- 

THE COURT: We are talking, are we not, about 
BMI . and CBS only? 


MR. BAKER: On which? On the chart which I 


gave your Honor, PX -- 
THE COURT: On unfixed rates for the years 
70, 71 and 72. 


MR. BAKER: We are talking about CBS -- 


THE COURT: And BMI. 


MR. BAKER: For payments to ASCAP and with respect 
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to payments to BMI, I think 71-72 are years which future 
payments -- I frankly don't know what the relationship is 
there but -- 

THE COURT: I am confused about the provisional 
nature of the payment: of CBS to ASCAP in the years 1970, 
71 and 72. 

MR. BAKER: It’s eutject to an interim order, 
your Honor; subject to readjustment at a later time. 

THE COURT: In this lawsuit? 

MR. BAKER: No. In US versus ASCAP. 

THE COURT: I didn't realize that that was 
flexible still. 


U 


That's all of record, for whatever effect it has 
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2 | THE COURT: Mr. Hruska, do you know if CBS in its 
3 reports to its steckholders have any footnotes about con- 
g\ tingent liabilities for fees to ASCAP and BMI? 
5 | MR. HRUSKA: I do not. 
MR. TOPKIS: The answer is they are not mate 131. 

Q Mr. Nathan -T did promise to tell you where hose 
numbers came from, didn't I? 

A Yes. 

Q Those numbers are the three network payment; tv 


ASCAP for the years 1960 though 1969 allocating the lump 


gun tigures on the basis of the ratio set out in Judge w%yan's 
order which we discussec earlier. 
A What you did is -edistribute the NBC and AB: 


by the ratios in Judge Ryan's orders rather than the way 


we did it? 
y Q That's right. 
al. This is AX 300, I believe. And I believe that 


Y i you said that this chart andi the other two showed that the 


4 earnings of ASCAP members 0.1 the average did not increase 
an a3 rapidly as the individuals in the other sector of the 

economy which are indicated there? 

li A That's correct. 

24 | Q Am I also cerrect in assuming that the average 
23 4 ASCAP distribution, those ave tne distributions from all 
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ASCAP licensees? 
Ang not just the television networks? 


Yes, this is the distribution of all the 


Q Do you know whether t. lump sum payments made by 
che networks were fectored in over past years in computing 
those averages? 

A Yes, they were. They were redistributed back. 

Q and were those lump sum payments redistributed 
back in the seme manner in which they were distributed — the: 
chart on page 2 of AX 294? 

A They were~-well, the court decision, they were 


not all the same as that, ro. ua distribution by--of the 


WBC was distributed in the year in which it was received, 


nanely, 

factored back and for CBS and ASCAP, 
according to that decisicr that we have referrei to, item 
5, chat was factored back znd not only were the amounts 
factored back but the ASCAP statistical tabulations redis- 
tribured the curve so that when the increase in income is 
shown in che material from Mr. Fayan resulted in people 
slighty uncer 5,000 going above 3,000. That was also 
incluced and the people just belo. 10, 000 were pushed above 
10,000. ‘That was included. So that for CBS and ABC that 
was all factored back. 
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Q Is it relevant to your analysis of what those 
charts show, the total number of ASCAP members among whom 


the ASCAP revenues were distributed? 


and that is why I didn't want to confine our analysis to 


AX 300 because AX 300 could be influenced by, oh, assuming 


| 
{ 
A Yes. As a matter of fact, the numbers were — 


there were very wide fluctuations of membership in and out, 
a person came in with one song and that was the end of hin 
and then he dropped out and didn‘t pay his dues and this kind 
of a variation of membership factor would manifest itself in 
this chart AX 300, which shows the average for anybody 
receiving any income and t..at’s why I think that AX 310 and 
AX 311 are equally or more significant because there you are 
not dealing with these numbers that are subject to factors | 
other than, say, shifting to DMI, but you don't have this | 
sort of unreasoned or irrational or not explainable change in| 
. membership. 

Q Could we focus a little bit on the comparability 
of the various lines there. 

L take it that the average weekly earnings of 
private--of workers in private non-agricultural industries, 
includes probably most of their income, isn't that correct? 

A Oh, sure. Most of the nono-supervisory workers ard 


not very affluent in dividends and interest income and 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. KIOJ? TELEPHONE: CORTLANC 7-4580 


lze 4 Nathan - cross 
entrep-eneurial income. 

Q The same would be tre of most of the people in 
the category motion picture film and distribution? 

A Yes. 

Q And would you expect a high degree cf unionization 
among these employers? 


A It varies but certairly it is fairly high. We 


have about 17,000,000 members ir this country with non- 


agricultural and non-entrepreneurial labor force, non- 
Governnent--well, some Government unions, in the vicinity o! 
probably 60,000,000. 

It is a sizeable unicn membership, yes. 

Q Do you think it is appropriate to compare a group i 
of people whose economic bargaining position is exempt from 
the anti-trust laws with others whose position is not exempt 
rom the anti-trust laws? 

A Weil, I think it is especially fair to do it when | 
those who are not exempt from the anti-trust laws have been | 
accused of having cartel powers and what wielding this 
tremendous muscle and I think that it is fair to draw that 
compéri.son. 

Again, M:. Boker, I am not going to appear to de 
here to say there is a one to one reiationship. 


j 
The purpose here is to mainly show some comparison$ 
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and again, I draw a conclusion that what they show is hardly 
the muscle that goes with a muscle bound person compared to a 
weak person. 

Q Now, the average which was computed in the bottom 
line, you are aware that a good many ASCAP writers receive 
distributions under the Four Fund System? 

A Yes, sir. 

Q And that some of them may not receive quite as muci 
today as they might have received if they had been on a cur 
rent performance ‘asis? 


A That's correct. 


i 
i 
* | 
Q And therefore, some deferred compensation 13 rco’. | 
included in those figures, is that correct? | 
| 

MR. BLUMSTEIN: I object to the form of the ques- | 


THE COURT: Maybe I don't understand your argument 
| 


but whatever effect the Four Funds has vis-a-vis the current 


performance fund, wouldn't it have roughly the same effect 
all tre way through the period? 

THE WITNESS: It would tend to. You can have 
some “ifferences but-- 


THE COUFT: We know of nothing in the evidence 


MR. BAKER: I think one thing does and that is the 
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tremendous growth in the number of writers among who this 
ASCAP pie was divided. 


It would suygest that there were more people who 


| 
| 
| 
| 
| 
| 
| 
| 


were going up than there were going down, which I think would 
result in a shift baci.wards. 

THE WITNESS: Could I answer on two scores. One 
is, I don't know of any reason why of the changeover a tire 
but the second thing is, as I understand the Four Funds, and 
I think I understand that there is no deferred compensation. 

Nobody is saying anything. The Four Funds 
redistributes presently. 

It is in a sense like the way sort of a Social 
Security System really functions or any saving system func- 

» 
tions. If I save today, I am not putting into a barn or a 
silo something that I am going to take back out. 

I am abstaining from consumption and the people 

ho are retired are eating what I am producing. When I 
retire 15 years from now or ten, I don't expect to eat what 
I piled up. I am expecting, then, to consume out of current 
production. 

What you got here is, you got a redistribution in 
the ASCP membership from those on the up who would get more 


from current distribution--from current credits, they are 
getting less and those who get because of qualification and 
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duration and the like, they are getting more and are 


redistributing emong themselves. It is not a deferment. 

Q I am going to try and wrap this up as quickly 
as I can, sir. Is it relevant to the conclusions which you 
draw from this chart the fact that the personal income, 
gross personal income in the United States was only divided 
anong 11 per cent more people in 1972 than it vas in 1962 
whereas the ASCAP writer distributions were divided among 
96 more people in 1972 than in 1962? 

A I think that's relevant but I don't think that if 
we take the other two charts and take it-over 5,000 or over 
10,000, you have that kind of increase in uumbers, I don't 
have the figures readily handy-- 


Q I will have them for you in just a moment, sir. 


Basically doesn't what this chart show is that the ASCAP 


writer distributions are being divided among a lot more 


1 
peopꝛe, almost twice as many? | 


N The total number that are getting money is 
increased but the total of our labor force is increasing. 
The total population growth has slowed down. 
2 But not 96 per cent over ten years? 
| 
1 
{ 


A No. I don't know about the motion picture industry 


but, ycu know, productivity and income and wages and the like 
are not unrelated to numbers. You have two factors that 


| 
i 
affect production. 
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One factor is the number of people and the other 
factor is the rate and what we have here especially with 
the, at least with the notion picture film and dis- ribut ion 
and with the non-agricultural private industries are the 
rates and not aggregate. 


Mr. Nathan, would it be a fair inference from this | 


TUE COURT: What is the number? 


THE WITNESS: Ax 311. 


j 
' 
| 
Q That the ASCAP members receiving over $10,000 a j 


year in distributions pretty much held their own during 19697 
In comparison to weekly earnings private non-agricultural 
industries and average weekly earnings motion picture-- 

A Yes, they maintained themselves--weil, it is really 
through '68 that again that 69 has a problem of distribution] 
but, let's say they held on reasonably well through '69. 

THE count: I can see they held on pretty well 
with regard to the non-agricultural workers in 1968 where 
the lines cross and to the motion picture workers thre n 
about 1967 where the lines cross but, for example, between 
67 and ‘68 there seems to be a noticeable change in the 
relationship between the ASCAP, I guess I should have said-- 


let me start again. 


In 19--the middie of 1966 the ASCAP consideration 


SOUTHERN DISTRICS COURT REFIRTERS 
UNITED STA ES COURT HOUSE 


HONE > 


lze 9 ° Nathan - cross 4600 


crosses the per capita personal income line, does it not? 

MR. WITNESS: Yes, sir. 

TUE COURT: Py 1968 there is a noticeable spread 
there, is there not? 

THE WITNESS: ‘Yes, sir. 

THE COURT: I just wanted to be sure T am reading 
this thing right. 

Q Me. Nathan, in comparing the average ASCAP dis- 
tribution to writers receiving $10,000 or more with per 
capita personal income total economy, of what significance 
is it to you in accounting for the differences there that 
between 1962 and 1969 the population increased 8.6 per cent 


and the number of writer members receiving over $10,00C 


increased 41 per cent? 


A From ‘62 to 697 
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Q Yes. 

A Well, the implication of what you are raising 
is that you have a certain amount of music income to divide 
and I don't buy that. I don't think any economist buys 
it. There is a given level of income for a group. This 
was the old technocratic idea that there is a certain level 
of production in so many workers and you have to divide it 
up and if you are going to have shorter weeks and the like. 

After all, music production and music yield is 
not unrelated to what the people turn out and if you have 
I was trying to figure these numbers hore, the numbers that 
get over 10,000 are really quite small, just very few 
hundred. I am just subtracting 1962, it is only 300 -- 

Q 368 to 521. 3868 for 1962 and 521 for 19697 

A It looks -- well, I have the unadjusted figures 


here. The adjusted are a little bit different, yes. But 


' that is a small number, but the question one has to raise, 


of course, is what these people produced in terms of music 
and 

Q Do we know that? 

A It isn't that the same production occurred in 
music in 69 and 62 and therefore you divided by 500 people 


instead of 300 people and therefore the per capita is 
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that meaningful. 
I think, your Honor, that the comparison of 


the ASCAP distribution to the workers has somewhat more 


validity because you do have age distribution problems. you | 


see, one of the things that has given us a very sharp rise i 
in per capita cepacia’ income has been, of course, the siow- . 
down in the birth rate and, therefore, we have a smaller 
proportion of people under 18 or under 21, namely, non-worke:' 3 f 
and a higher proportion of people in the working category, 

so that your rise in income per total population rises a 

little bit faster than your rise of those in the labor 

force. 

But when you look at this chart, when you tuke 
into account that difference between per capita personal 
income and whether you look at the other two, it is verv, 
very clear that ASCAP shows no manifestation of great cartel 
power. 

Q Would it be approyriate in considering because 
of the divergence in the growth rate of the number of people 
involved to consider the fees which Asch receives from 
the three television networks and compare those indices 
with the indices set forth X300, 310 and 311, I believe 


it is. 
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A No, I don't think — now it seems to me you are 
reversing yourself and you are saying why don't we take out 
of AX294 the total collections of ASCAP-BMI, and compare 
them with a per capita. No, I think that then one ignores 
what the contributions are. What I could conceive of an 
industry in which you have a drop in number of workers. It 
is a declining industry. But in which those that are sur- 
viving are doing very well, but the industry as a total will: 
show a very major decline. Take the coal industry. For 
a long period of time you had a verv, very rapid rise in per’ 
capita income among the coal miners, but a very sharp drop 
relative to the total economy because coal was going out | 
of style. 

This was before we woke up to our energy problem 

But I don't think it would be logical if you are implying * 
we ought now to take the total revenues of ASCAP and BMI 


and comepare them to per capita personal income or to 


| 


average earnings in other industries because it depends 
on how many participants there are. If there are a lot mors 
music writers, really writing and cettiug out moe production 
I think the per capita becomes very important. 

Q You think that a factor in determining the price | 
which ASCAP charges to the CBS network or which is negotiate 
between them, one of the factors involved there is a number 
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of writer members who are receiving distribute from 
ASCAP? 

THE COURT: Are you asking whether Mr. Nathan 
thinks that is so? 

MR. BAKER: Yes. 


A I would say ot the total number but I do 


think that above certain levels it is signifivant. I taink 


thet if I were bargaining for ASCAP with CBS or CTN and 


| 


the other networks and I knew that my members on a per capiti 


income basis were lagging behind, I would bargain pretty 
hard feeling that there is a disadvantage there and, of 
course, to the extent that CBS would come around and say 
yes, but we are not using your music and we are just paying 
you, I would say fine, that is part of the bargaining 
process. 

Q You believe it would be a relevant factor for 
ASCAP to come in and say, let's say all of the thirgs benng 
equal, that CBS, you are going to use the Sane amount of 
music next year which you are using this year, but we nave 
the impression that you are going to diversify your putting 
on some new type of programs, you are going to be using 
“ifferent writers' music and therefore we think you ought 
vo pay more? 


MR. BLUMSTEIN: Objection. 
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THE CCURT: I don't think Mr. Nathan is require 
to rationalize a hypothesis that . is so complicated. x 
would like to ask, and I would be glad to have the views 
of the parties or evidence on this point. Dr. Fisher is 
going to be testifying again so he can answer this question 
as well. The extent to which you consider it a relevant 
factor in the bargaining between ASCAP and CBS that ASCAP 
when its membership grows presumably makes available to 
CBS u larger repertoire from which to choose than it would 
if it had a smaller membership. 

THE WITNESS: { certainly think thig is a 
factor. I know of no bargaining, our Honor, where any 
one singie factor dominates. 

I think -- 

THE COURT: I am not suggusting it dominates. 
Do you consider that a relevant factor? 

THE WITNESS: I think, your Honor, to the 


extent that there are more writers of music and therefore 


THE “OURT: When you have a blanket license? 


DHE WITNESS: When you have a blanket licerse, 


| 
| 
there is a larger -- 
i 
| 


when you have more writers and when you have a larger repertd1 


that becomes a bargaining factor just as the amount that | 
ji 
is used by the networks in my judgment is also a bargaining | 

| 
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factor. 
THE COURT: Or the limit ef the amount? 
THE WITNESS: The limit of the amount. The 


magnitude up Or down. 


| 
| 
| 
| 
| 
| 


MR. BAKER: May I have just a moment, your Honor. 


Mr. Nathan, is there any way to tell from that 


! 
THE COURT: 311. | 

311, the extent to which the decline in ASCAP 
average distributions to writers receiving $10,000 or more, 
the extent to which that decline differs from the other | 
indices on the chart, is there any way to tell the extent | 
to which that is attributable to growth in the number of ile 
nenbers more rapidly than the growth of thenumber of people | 

i 
in those other lines of endeavor? 

THE COURT: Iama little confused by your 
question, Mr.Baker, because it wouldn't seem to me that the | 
dropo::f here inrelation to itself would be affected by 
the relationship between what happened in ASCAP and what 


happened in the population of the workers groups or were 

you asking a basic relationship question to begin with? 
MR. BAKER: Basically what it seems to me, 

your Honor, there is an attempt here to compare: two rather 


disparate types of indices. 
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THE COURT: I understand your appror n to 
this and I understand really what I thirk you are asking 
Mr. Nathan. 

May I see if this is right: Mr. Nathan, your 
chart shows dropoff for ASCAP and a rise for everyone of the | 
other lines, at least a dropoff after a certain point for 
ASCAP? 

THE WITNESS: Yes, sir. 

THE COURT: Is there amy way of your determining 
the extent to which what your chart shows is influenced 
by the fact that the membership -- that the increase in 


membership of ASCAP for the period involved was at a sig- 


nificantly higher rate than the increase in the population 


or membership of these other groups show? 


MR. BAKER: Thank you, your Honor. 

THE WITNESS: We must remember there are two 
factors here at work. One factor is number of members 
active and the other is the shift of membershi;. 

You see, as the total level changed we have 
a larger number of members who are now above 10,000 than we 
had before. Larger number because the total level of 
payments have risen. 


What we would have preferred doing, your Honor, 
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was to have an identical sample. This is difficult because 
of the variability of writers moving up and down, but we 
would like to have tabulated an identical sample over ten 
years, in other words, taken the number of people who ten 
years ago got $10,000 and traced each one who stayed in. 

Not changing number to number. I am convinced, 
your Honor, that by bringing ir shifting the upper, I think 
that the trender is higher than it otherwise would have 
been. This is a matter of judgment. In cther words, in my 
judgment I think this curve would have been even flatter 
if we would have had an identical sample, because whut we 
have had is, you don't just have people who are making 9000 
move into ten. 

But you have people making 9) moving into 120, o) 
50 moving into 70, as the total level of activity rises, but 
we did not have an identical sample. It would have bean 
a very difficult job becausé you would have to go back into 
the files personally, you had to take out people who 
died, of course, you could have done this by chain linking, 
taking two successive years and taking one year those that 
are above 10,000, their average, and the same people 
next year, and then dropping and then in the next two years 
you have one who is living the first year and dead the 


second year, you eliminzte them in both years, but it would 
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have been quite a difficult task. But in a sense you have 


I was recently talking about wage and productivi' 
measures in an industry and they said, we upgrade people. 
We keep upgrading people and that is where our wajes come, 
wage increases partly along with negotiating with the union. 
I said why don't you try to find out how much you really 
upgrade results in your higher wages. 


The next time I came back to them they said, for: 


the same thing in your private industry. | 
| 
| 
! 
| 
7 


about it, because what happens in addition to the upgrading | 
of those we have, we hire at lower levels so there is an | 
offset so they dropped that whole argument because it would | 
have been disadvantageous. | 

And in a sense this happens here. And it happens | 
in all these other industries too, so I don't think there | 
is a distinct factor -- | 

THE COURT: You don't think the situation is | 
distorted by the point that Mr. Baker raises? 

THF WITNESS: No. 

THE COURT:Gentlemen, how much longer do you thin 
we are going to be. I, of course, would like to accommodat« 
Mr. Nathan if he is not required tomorrow, but I would like 


finish up as soon as we zan. 
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THE COURT: Good. 
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Q I mest dmit, Mr. Nathan, I have forgotten what 
you indicated the significance of this chart was, that is 
AX 312. 

A I just said on \X 312--all I said was that in the 
last three ee the purchasing power of the total income of 
ASCAP was less ian it was ten years ago. 

In other words, I was just showing what happened 
to their total collections, and then took a look at it 
against the consumer price index and said that the buying 
power is less. 

THE COURT: In your opinion, that i: not a state- 
ment which is subject to interpretation? I take it this is 
a mathematical demonstration? 

THE WITNESS: Yes. I think it reflects further 


not in a precise co»crete overwhelming may a lack of-- 


rim COURT: What's to be made of the fact is another 


proposition. I believe I'm correct that what you have done 
is take some numbers to relate them to some other numbers. 
TIE WITNESS: That is correct. I think there is 
significance in terms of bargaining power. I am not trying 
to draw precise conclusions. 
MR. BAKER: I would like to ask the clerk to 
mark a copy of what was formerly AX 312 with a new line adde 


to it as PX 922. 
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(PX 922 marked for identification.) 
Q You may recognize the curve of this line, it is 
the same figures we were dealing with earlier, Mr. Nathan. 


A Yes, sir. 


i] 
| 
| 
| 
Q Doesn't this new line on here--these are the 
ASCAP collections from three television networks computed 

on the basis T indicated earlier in the record--suggest to 

you that perhaps ASCAP at least through i969 did considerably | 
better than the consumer price index? | 

A Yes. On my chart I showed that Schy did better 
and this shows--this shows that it did even better by your 
method of distribution through 69. 

Q I believe your -nart shows that ASCAP collections 
went up 43 per cent, the line which has been drawn on PX 922 
indicates that it as gone up 165 per cent roughly by 1969. 

A Go up 65 per cent. 

Q 65 per cent, I am sorry. 

A Yes, sir. 

Q Do you believe that it is more appropriate to com- 
pare ASCAP collections to the consumer price index or to the 
wholesale price index? 

A Well, for the purpose I was trying to show as to 
what the implications are to the membership, I think the con- 


sumer price index is more realistic. 
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Q What about what the implications are to the pur- 
chaser of music? 
A I think to the purchaser, if I were looking at 
ASCAP as a--I mean, CBS, CTN and looking at my revenues 
and my expenditures, I would think of the wholesale prices, 


too, as a buying of a service. 


* think one--it is relative to what one is looking 


| 
| 
| 
| 


at. The consumer price index I think more accurately retiects 


not only costs to consumers, but I do also think it more 
accurately reflects service industry prices than wholesale 
price index. 

The wholesale price index is very, very, very 
lightly weighted by services. 

The wholesale price index is primarily weighted 
by commodities like agricultural commodities, steel, cooper, 


zinc, almninum, things of this nature. 
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1 would have to look at the composition nd the 
movements of it. 


I think the wholesale price index which it 


lagged way behind until about 1971 was not a very godo ane 


er of the cost of services. 

MR. BAKER: Your Honor, I would like to concludi 
with a request that the charts be available in court Friday. 

I think there may be another witness who may hav 
something to say about them. 

THE COURT: Any further questions? 

MR. BLUMSTEIN: I have no further questions. 

THZ COURT: All right. Thank you very much, six. 

(Witness excused.) 

MR. BAKER: I would aleo like to offer the 
charts which I had marked in the course of this cross- 
examination subject, of course, to providing everybody with 
the tables which are presently written in pencil which 
back those charts up. 

THE COURT: Decision is reserved on that. I 
think it is a reasonable proposa:. We are adjourned until 
tomorrow at ten o'clock. 

(Adjourned to Thursday, December 13, 1973 


at 10:00 A.M.) 
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